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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 e¢ seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,577) 


In re PAUL KING’S DAIRY OF CORNING, INC. AMA Docket No. 
M 2-17. Decided January 17, 1968. 


Reclassification—Bulk tank shipments—Packaged fluid milk— 
Utilization—Outside marketing area 


Pursuant to provisions of the order in effect, the market administrator cor- 
rectly reclassified petitioner’s bulk tank shipments of milk to plants 
outside the marketing area from Class III utilization to Class I-A and 


Class I-B and properly priced and pooled the packaged fluid milk dis- 
tributed outside the marketing area by petitioner, a fully regulated 
handler under the order. 


John B. Carroll, Syracuse, N. Y., for petitioner. 
Joseph A. Walsh for respondent. 
John B. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 


tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of the 


reclassification by the market administrator of Order No. 2, as 


amended, issued pursuant to the act and regulating the handling 
of milk in the New York-New Jersey marketing area, of certain 
bulk tank shipments of milk by petitioner to nonpool plants lo- 
cated outside the marketing area and of the regulation of pack- 


aged fluid milk disposed of by petitioner on routes outside the 
marketing area. 


Petitioner seeks a refund of all monies paid into the producer- 
settlement fund under the order with respect to its sales of pack- 


aged milk outside the marketing area commencing August 1, 1957, 


The Deputy Administrator, Consumer and Marketing Service, 
United States Department of Agriculture, filed an answer May 3, 
1965, to the petition, as amended, upholding the validity of the 


challenged reclassifications and the order, and the charges result- 


ing therefrom. The answer also challenged, pursuant to section 
1002.95 of the order, all claims for refund of monies paid prior to 
September 30, 1962 and alleged that petitioner was estopped from 


contesting the order in this proceeding. 


An oral hearing was held May 4, 1966, in New York, New 
York, before John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 


hearing, petitioner was represented by John B. Carroll, Attorney 


at Law, Syracuse, New York, and respondent was represented 


by Joseph A. Walsh, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
briefs. On April 6, 1967, the hearing examiner filed a report con- 


taining proposed findings of fact and conclusions and recommend- 


ing that the petition be dismissed. Petitioner filed exceptions to 
the hearing examiner’s report and oral argument was held before 
the Judicial Officer in Washington, D. C. October 31, 1967. 


FINDINGS OF FACT 


1. Petitioner, Paul King’s Dairy of Corning, Inc., is a corpora- 
tion organized and existing under the law of the State of New 


York whose address and principal place of business is located 
at 348 West Pulteney Street, Corning, New York. Petitioner is a 
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handler under Order No. 2, as amended, issued pursuant to the 
act and regulating the handling of milk in the New York-New 
Jersey marketing area, and is the operator of a temporary pool 


plant as defined in section 1002.29 thereof and the handler for a 
pool bulk tank unit since December 1961. 


2. During the months of August, October, November and De- 


cember 1962, petitioner, by bulk tank truck, shipped certain pro- 
ducer milk to the nonpool plants of O-At-Ka Milk Products Co-op. 
Inc., Batavia, New York, Arcade Dairies, Inc., Arcade, New York, 


and Bradford Milk Co., Bradford, Pennsylvania, all located out- 


side the marketing area under the order, and reported a Class 
III utilization for such milk. After the usual audit to verify peti- 
tioner’s reports, the market administrator reclassified all or part 
of such shipments of producer milk to Class I-A and Class I-B and 
charged petitioner’s account accordingly. Petitioner paid such 


charges. The reclassification of the milk shipped to the plants of 
Arcade Dairies, Inc. and Bradford Milk Co. was based upon the 
fact that substantial quantities of milk received by such plants 


were disposed of by them in packaged form, which disposition, 
pursuant, in part, to section 1002.35 (c) of the order then in 


effect, was assigned to petitioner’s milk. The reclassification of 
the milk shipped to the plant of O-At-Ka Milk Products Co-op., 
Inc. was based on the fact that upon audit the plant had milk 


which could not be assigned to established uses, which milk as- 
signed to pool sources was classified, in part, pursuant to sections 
1002.31 and 1002.37 of the order then in effect. 

8. During the period August 1, 1957, to date, petitioner dis- 


tributed packaged fluid milk for consumer use in the Counties of 
Steuben, Chemung and Schuyler, all in the State of New York. 


Part of such disposition of milk is outside the marketing area 
under Order No. 2, as amended. All such milk was priced and 


pooled under the order. 


CONCLUSIONS 
The record herein clearly demonstrates that the market admin- 
istrator for the order correctly reclassified, pursuant to the order, 
the bulk tank shipments of milk involved to the 3 nonpool plants 


located outside the marketing area during the period August, 
October, November and December 1962. Petitioner sees a conflict 


by reason thereof with section 8c (5)(A) of the act (7 U.S.C. 
608e (5)(A)) which provides for the classification of milk “in 
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accordance with the form in which or the purpose for which it is 
used .. .” Milk is a fungible commodity and petitioner has far 
from established by reliable and probative evidence that its milk 


was utilized in a form which conflicts with its ultimate classifica- 


tion.! Also, the assignment and classification provisions of the 


order are of established validity. See, e.g., Bailey Farm Dairy Co. 
v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. denied 329 U.S. 


788 (1946). 


In addition, petitioner complains of the pricing and pooling of 
its packaged fluid milk sold outside the marketing area although 
it does not complain with respect to the pooling of its Class III or 
surplus milk so disposed of. In connection with such grievance, 
the act does not require that the pricing of milk of a fully regu- 
lated handler be restricted to that portion disposed of in the 
marketing area defined in the Secretary’s order. On the contrary, 
the Secretary may, in prescribing the pricing provisions of an 
order, provide for minimum prices on all milk received at a 
handler’s plant, “whether or not the area eventually consumed 
the milk.” Titusville Dairy Products Co. v. Brannan, 175 F.2d 
832 (8d Cir. 1949), cert. denied 338 U.S. 905 (1949) ; In re Ter- 
race Park Dairy et al., 12 A.D. 1883 (1958) ; In re Paul, Robert, 
and Charles Wilkinson, d/b/a Hillside Farms Dairy, 21 A.D. 208 
(1962). Nor does section 8c (5)(G) of the act (7 U.S.C. 608c 
(5) (G)) 2 as construed in Lehigh Valley Cooperative Farmers, 
Inc. v. United States, 370 U.S. 76 (1962) alter or affect this con- 
clusion. See detailed discussion on this point in In re Lewes Dairy, 
Inc., 25 A.D. 709 (1966), reversed, 25 A.D. 1832 (D. Del. 1966), 
appeal pending. A mere reading of this section of the act indicates 
that it has no application to petitioner’s complaint. Also petitioner 
has not advanced the “trade barrier” argument as made in ‘the 
Lewes case and has not introduced the evidence essential to such 
an argument. 


The disputed order in general and the sections thereof dealing 
with the extent of the marketing area, the establishment of pool 
and nonpool plants, and the classification and pricing of milk 
thereunder are supported by the presumption, which has not been 





1. The hearing examiner’s refusal after the hearing to grant petitioner’s request, in 
effect, to reopen the hearing if the exmainer was of the opinion that petitioner had failed 
to establish its case is patently correct. 


2. Section 8c (5)(G) reads as follows: 

(G) No marketing agreement or order applicable to milk and its products in any market- 
ing area shall prohibit or in any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof produced in any production area 
in the United States. 
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overcome by petitioner, that there are facts in existence which 
justify them. Borden’s Farm Products Co., Inc. v. Baldwin, 293 
U.S. 194, 209 (1934) ; Pacific States Box & Basket Co. v. White, 
296 U.S. 176, 185 (1935) ; United States v. Rock Royal Coopera- 
tive, Inc., 807 U.S. 588 (1989). Petitioner has failed to sustain its 


burden of proving that the disputed provisions of Order No. 2, as 
amended, are not in acordance with law. See, e.g., United States 
v. Rock Royal Cooperative, Inc., supra; Bailey Farm Dairy Co. v. 


Jones, 61 F. Supp. 209 (E.D. Mo. 1945), aff'd 157 F.2d 87 (8th 
Cir. 1946), cert. denied, 329 U.S. 788 (1946) ; Wawa Dairy Farms, 
Inc. v. Wickard, 56 F. Supp. 67 (E.D. Pa. 1944), aff’d 149 F.2d 
860 (3d Cir. 1945) ; In re Newark Milk and Cream Co., 18 A.D. 
211 (1959), aff'd 287 F.2d 681 (3d Cir. 1961).° In this regard, 


petitioner has not even made specific complaint with respect to 
any particular amendment to the order or decision issued or hear- 
ing held in connection therewith. As was stated by the Court in 


Boonville Farms Cooperative, Inc. v. Freeman, 23 A.D. 1330, 1831 
(N.D. N.Y. 1964), aff'd 358 F.2d 681 (2d Cir. 1966): “The 
plaintiff was treated fairly when represented by counsel, and I 
know of no principal of law, no matter how noble we may become, 
that the adversary in litigation even if it be the government, has 
to lend a helping hand throughout to prove the case against it.” 


In view of the foregoing, the petition, as amended, should be 
dismissed. It should be stated at this point, perhaps, that by rea- 
son of our conclusions herein we need not consider respondent’s 
contentions with respect to the termination of obligations pro- 
visions of the order and petitioner’s alleged estoppel to contest 
the order. But see The Lawson Milk Company v. Freeman, 358 
F.2d 647 (6th Cir. 1966). 


ORDER 


The relief requested by petitioner is denied and the petition, 
as amended, is dismissed. 


Copies hereof shall be served upon the parties. 





8. For a discussion of pool plant standards and order pricing of milk sold outside the 
marketing area see, ¢.g., 22 F.R. 4194, 4205-4210, a decision of the Secretary which preceded 
the issuance of a pertinent amendment to the order. 











AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 27 A.D. 6 


(No. 11,578) 


In re VAUGHN-GRIFFIN PACKING COMPANY. AMA Docket No. 
F&V 913-1. Decided January 29, 1968. 


Section 8c(6)(C)—Uniformity—Discrimination—Prorate Base— 
Limitation on regulation—Findings—Administrative Procedure 
Act—8c(8)—Marketing agreement—Notice 


Order regulating handling of grapefruit grown in Interior District in Florida 
not violative of section 8c(6)(C) as lacking in uniformity between old 
and new handlers, constitutes a valid and reasonable exercise of ad- 
ministrative discretion, is not unduly discriminatory as to petitioner in 
the establishment of prorate bases, is not limited to regulation after 
December of each year, was not issued in violation of the Administrative 
Procedure Act, contained adequate findings in the decision upon which 
it was based, met the requirements of section 8c(8) with respect to 
handler sign up of the marketing agreement and affords adequate notice 
of regulation. 


Charles Evans Davis and G. B. Fishback, of Fishback, Davis, Dominick & 
Troutman, Orlando, Fla., and 
Donald S. Dawson, of Dawson, Griffin, Pickens & Riddell, Washington, 
D. C., for petitioner. 
Fred W. Harris, Jr., and Harry Platnik, for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed January 30, 1967, attacking the validity of, and administra- 
tive action under, Order No. 913, issued pursuant to the act and 
regulating the handling of grapefruit grown in the Interior Dis- 
trict in the State of Florida. The petition constitutes a broad 
attack upon the validity of the order, but, basically, petitioner 
complains of its prorate base under the order which determines 
the allotment of grapefruit which petitioner may handle when 
volume regulation is in effect thereunder. The prorate base and 
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allotment were assigned to petitioner by the agency which ad- 
ministers the contested order. 


With its petition, petitioner also filed, in effect, an application 
for interim relief from the operation of the disputed order during 
the pendency of a decision on the merits. This petition was denied 
February 8, 1967 (26 A.D. 105). On February 10, 1967, the Dep- 
uty Administrator, Consumer and Marketing Service, filed an 
answer upholding the validity of the order and action taken 
pursuant thereto. 


An oral hearing was held March 29 and 30, 1967, before John 
Curry, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, in Lakeland, Florida. At the 
hearing, petitioner was represented by Charles Evans Davis and 
G. B. Fishback of Fishback, Davis, Dominick & Troutman, At- 
torneys at Law, Orlando, Florida, and respondent was represented 
by Fred W. Harris, Jr., Office of the General Counsel, United 
States Department of Agriculture, Atlanta, Georgia. Petitioner is 
also represented by Donald S. Dawson, of Dawson, Griffin, Pickens 
& Riddell, Attorneys at Law, Washington, D. C., and respondent 
is also represented by Harry Platnik, Office of the General Counsel, 
United States Department of Agriculture, Washington, D. C. 
After the hearing, the parties filed briefs. On October 17, 1967, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that the petition be 
dismissed. Petitioner filed exceptions to the hearing examiner’s 
report and oral argument was held before the Judicial Officer in 
Washington, D. C. 


FINDINGS OF FACT 


1. Petitioner, Vaughn-Griffin Packing Company, is a corpora- 
tion organized and existing under the law of the State of Florida 
with its principal place of business located at Howey-in-the-Hills, 
Florida. Petitioner is a handler regulated under Order No. 913, 
issued pursuant to the act and regulating the handling of grape- 
fruit grown in the Interior District in Florida. 


2. Pursuant to a notice issued May 17, 1965 (30 F.R. 6917) on 
a proposed marketing agreement and order regulating the hand- 


1. Under the order a prorate base is established for each handler or applicant therefor. 
Whenever the Secretary has fixed the quantity of grapefruit which may be handled during 
any week, each handler’s allotment of such quantity “shall be that portion of the total 
quantity fixed by the Secretary which, expressed in terms of percent, is equal to the per- 
centage that such applicant’s prorate base is of the aggregate of the prorate bases of all 
such applicants.” (See section 918.44 of the order.) 
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ling of grapefruit grown in the Interior District in Florida, a 
public hearing was held in Lakeland, Florida, on June 28, 1965. 
Upon the basis of the evidence introduced at the hearing, the 
Deputy Administrator, Consumer and Marketing Service, issued 
a recommended decision October 18, 1965 (30 F.R. 13443) and 
time was given to file exceptions. A decision by an Assistant Sec- 
retary was issued November 8, 1965 (30 F.R. 14274), which de- 
cision approved and adopted the material issues, findings and 
conclusions, and general findings of the recommended decision. 
The recommended decision reads, in pertinent part, as follows: 


Findings and conclusions. The findings and conclusions on 
the aforementioned material issues, all of which are based 
on evidence adduced at the hearing and the record thereof, 
are as follows: 


(1) Commerical citrus fruit production in Florida is con- 
fined to that portion of the State lying south and east of the 
Suwannee River. Within this area is the Interior District 
being comprised of that part of Florida bounded by the Su- 
wannee River, the Georgia border, the Atlantic Ocean and 
the Gulf of Mexico, except for the part known as the Indian 
River District. 


Florida ships from 25 to 30 thousand carloads of fresh 
grapefruit each year in interstate commerce. More than half 
of this grapefruit comes from the Interior District. The re- 
mainder comes from the Indian River District. Grapefruit 
grown in the latter district is subject to volume regulation as 
authorized under Marketing Order No. 912 (7 CFR Part 
912). Approximately one-half of all Florida grapefruit is 
marketed in fresh form and the balance is utilized for proc- 
essing. 


The average on-tree returns for the nine marketing seasons 
from 1955-56 through 1963-64 for Interior grapefruit for 
fresh consumption was $1.16 a box. During this period the 
growers received an average of 90 percent of parity for their 
grapefruit used in fresh form. The on-tree returns of all 
Florida seedless grapefruit from processing averaged 56 
cents and returns for the seeded varieties were a little higher 
at 76 cents a box. Therefore, Florida grapefruit growers look 
to the fresh market as the primary market outlet. 


The preceding figures include the strong prices reflecting 
the diminished supply of grapefruit following the 1962-63 
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freeze. The grapefruit industry now faces increasing supplies 
as the groves recover from the freeze and an economic out- 
look geared to a history of declining per capita fresh con- 
sumption. Such consumption has dropped from a peak of 14 
pounds in 1946 to six pounds in 1963. Economists predict a 
per capita increase in production of two pounds or 12 percent 
by 1969-70 of which about one-half is expected to be used in 
fresh form. Supply increases from sources outside of Florida 
are expected to be even greater than those in Florida. More- 
over, there will be increased market competition from other 
fruit, especially oranges. It is predicted that annual orange 
production in Florida will increase by 70 million boxes by 
the end of another 5 years. From a marketing standpoint, 
the foregoing portends a situation wherein it will be neces- 
sary to maintain a flow of fresh grapefruit to market closely 
equated with market demand throughout the season to avoid 
market gluts and extreme price fluctuations. The most serious 
price declines would naturally occur during the months of 
heaviest production as hereinafter described. 


To be eligible for marketing, Interior grapefruit must meet 
maturity requirements prescribed under Florida State laws. 
During the early part of the season, which begins about Sep- 
tember 1, the quantity of such grapefruit which will meet 
such requirements is limited and generally is not excessive 
in relation to demand up through the month of December. 
However, practically all grapefruit will meet State maturity 
requirements by January and during the months of January, 
February and March the supply under normal conditions far 
exceeds the quantity that could be advantageously marketed 
in fresh outlets. 


The record evidence indicates that there is an inverse 
relationship between the volume of grapefruit shipments 
and prices received, and that shipment of a relatively few 
carloads of grapefruit in excess of market demand has weak- 
ened the market and depressed prices. Once the market has 
thus been demoralized, and in the absence of volume control, 
it is difficult to reestablish a reasonable price level and 
stabilize the market. It was reported that under such condi- 
tions, receivers, jobbers, and buyers for retail chainstores 
buy very sparingly whenever there is a threat that over 
supplies of grapefruit will lower prices and there is danger 
that anyone with a substantial quantity of grapefruit on hand 
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will sustain a loss. It was further indicated that if the market 
is glutted with grapefruit, and considerable time is required 
to stabilize the market, the quality of the fruit held over 
long in wholesale and retail channels deteriorates and be- 
comes unattractive to consumers. Thus, consumption is cur- 
tailed, and spoilage losses magnified at the retail level. 


Mature grapefruit if left unpicked on the tree, will main- 
tain market quality for a considerable period of time. Ordi- 
narily, if conditions are not favorable, the fruit is left on 
the trees until more favorable conditions develop in the fresh 
market or it is harvested and marketed in processing outlets. 
The record indicates that when prices in fresh grapefruit 
outlets decline to a certain level, relative to the price of 
grapefruit for processing, shippers then dump fruit into the 
processing market. Thus, the processing market is depressed 
and this reduces total returns received by the producers. 
Moreover, the record shows that, although the industry is 
aware of the detrimental effect of unstabilized market condi- 
tions resulting from overshipments, several factors operate 
which tend to encourage over-shipment during certain 
periods and, in the absence of any restraint, are beyond the 
individual control of handlers. One of these factors is the 
urge among handlers to make full use of harvest labor and 
packing facilities. The evidence of record indicates that in 
recent years in response to strong processor demand, the 
early and mid-season orange harvest has been completed 
before the Valencia orange crop, on which the harvest labor 
would next normally be employed, is mature. Because of this 
development, shippers have turned to grapefruit, since this 
variety is available in quantity so as to keep harvest labor 
employed and packing facilities in use..This results in the 
shipment to market of Interior grapefruit in excess of 
market demand and contributes to unstable marketing con- 
ditions. 

The record indicates that the industry has made an effort 
to exert some degree of control over the volume of shipments 
through its recommendations for restriction of grades and 


sizes under Order No. 905 (7 CFR Part 905), regulating the 


handling of oranges, grapefruit, tangerines and tangelos 
grown in Florida. However, the supply of grapefruit which 


could be shipped under any reasonable grade or size restric- 
tion, particularly during January, February and March, far 
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exceeds the market demand, and it is generally conceded that 
such restriction does not offer a practical solution to the 
problem of overshipment. 


As previously indicated, Florida grapefruit produced in the 
Indian River District is subject to volume regulation under 
marketing Order 912. Some citrus sales agents in Florida 
are involved in the selling of both Indian River grapefruit 
and Interior grapefruit. Evidence of record presented by such 
agents is to the effect that when volume regulation is made 
effective for Indian River grapefruit the market immediately 
strengthens for such fruit reflecting the increased confidence 
of market receivers that any rise in price level will not be 
followed by burdensome shipments. Regulation of the Indian 
River grapefruit has no noticeable effect on the market for 
Interior grapefruit. 


In view of the foregoing, it is concluded that the authority 
to limit shipments of Interior grapefruit to fresh market 
channels each week under a marketing order would provide 
a means whereby the quantity of fruit shipped could be 
adjusted to that required in such marketing channels. More- 
over, such regulations under a marketing order would make 
readily available information as to the quantity of such 
grapefruit to be shipped during a particular week and 
market receivers would be provided a basis for maintaining 
their commercial operations in the light of information con- 
cerning the rate at which supply will be available to them. 
Such conditions would tend to promote more orderly market- 
ing conditions for grapefruit than exist in the absence of 
some program providing restraint on the volume of grape- 
fruit shipped. Individual handlers cannot successfully bring 
about such conditions by reducing shipments, or delaying 
shipment, as other handlers can nullify such action by in- 
creasing the volume of their shipments. 


It is concluded, therefore, that a marketing order is needed 
to establish orderly marketing conditions for Interior grape- 
fruit by providing a means of limiting the quantity of such 


grapefruit that can be shipped in fresh market channels. .. . 


A definition of the term “Interior District” or “district” 
should be set forth in the order to delineate the production 


area in which the grapefruit to be regulated is grown. The 
boundary of such district should be established as herein- 
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after set forth. This boundary is identical with that of Regu- 
lation Area I prescribed in Order No. 905. 


The boundary line for the Interior District is a natural 
one geographically. The Interior District lies south and east 
of the Suwannee River comprising all of that portion of 


Florida having commercial grapefruit production except the 


Indian River District. The Interior District is separated 
from the Indian River district by areas of swamps, rivers, 
lakes and canals. In practically all areas several miles sepa- 


rate the grapefruit groves of the Interior District from those 
of other citrus producing areas in Florida. 


It is concluded that, for the purposes of the order, the 
Interior District as hereinafter defined, is the smallest 


regional production area which is practicable, consistent 
with carrying out the declared policy of the act... . 


The record indicates that the authority for volume regula- 
tion is needed primarily to facilitate the establishment of a 


more orderly flow of fruit to market during critical periods 


when a market glut appears imminent. As heretofore indi- 
cated, the most critical period of potential market glutting 
exists during January, February and March. At other times 
of the season other factors generally tend to stabilize the 


market. Therefore, it was contended that authority for con- 


tinuous regulation during each week of the season is not 
necessary and the authority of the order to regulate the 
volume of shipments should be limited to that which will 


permit not more than 6 weeks of regulation in the 1965-66 


fiscal period, 8 weeks’in the next succeeding fiscal period, and 
10 weeks in any subsequent fiscal period and that such in- 
crease in the number of weeks would recognize the pro- 
gressively increased volume expected as recovery from the 


1962 freeze takes place. It was further contended that pro- 


vision for volume regulation on such limited basis should 


result in more judicious consideration of recommendations 
by the committee, would encourage the committee to recom- 
mend such regulations only at such times and to the extent 


such are needed to effect orderly marketing, and that the 


regulation during a limited number of weeks, as specified, 
would be desirable from the standpoint of permitting handlers 
ample opportunity to ship grapefruit during weeks when 
no regulations are prescribed. In view of the foregoing, 
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it is concluded that provision of authority for volume regula- 
tion as hereinafter set forth would be a reasonable means 
by which to effect orderly marketing and the order should 


so provide. . . 


The order should provide a method for apportioning equi- 
tably to handlers the total quantity of grapefruit that may 
be shipped under regulation during each week such regula- 


tions are in effect. The evidence of record shows that such 
equitable apportionment can be achieved by providing that 


each handler, who has applied for a portion of the quantity 
of grapefruit permitted to be shipped, be given an allotment 
to ship grapefruit based on such handler’s past performance 
in the handling of grapefruit. 


The record shows that ordinarily the prorate bases of 


handlers should be based upon the seasonal average ship- 


ments during the immediately preceding three seasons, but 
that because of the freeze damage of December 1962, which 
affected the volume of some handlers more than others, it 


would be desirable to provide for a gradual transition during 
the recovery period to the three-season base. It was indicated 


that such transition could be effected by basing prorate 
bases in the initial fiscal period upon shipments of the immed- 


iately preceding season, and in the second fiscal period upon 
shipments of the two preceding seasons, and in the third 


and subsequent fiscal periods upon shipments of the three 
immediately preceding fiscal periods. 


Moreover, provision should be made in the continuing 


operation of the order for the computation of prorate bases 


of handlers who begin handling grapefruit for the first time 
and those who have less than three seasons of shipments 
immediately preceding the fiscal period for which prorate 


bases are being computed. Consequently, the order should 


provide that at any time a handler has shipped grapefruit 


only in the immediately preceding season his prorate base 
should be based upon the quantity he shipped during such 
season, and a handler who has made shipments in only the 


two immediately preceding seasons shall have his prorate 


base based on the seasonal average quantity of grapefruit 
shipped by him during such seasons. 


From time to time, new handlers may enter the business 


of handling Interior grapefruit. Therefore, the order should 
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include provisions so that any such handler who controls 
grapefruit and who owns or has contracted for the use of 


packinghouse facilities to pack such grapefruit may par- 
ticipate in the handling of grapefruit during regulation 


periods. Such a stipulation is necessary to preclude the es- 
tablishment of a prorate base for a person or firm other than 
a bona fide handler. The determination of a proper and 


equitable base for a new handler should take into considera- 


tion any prior shipments of grapefruit, the capacity of the 
handler’s packinghouse facilities, quantity of grapefruit under 
contract and any other factor having a bearing on the hand- 
ler’s expected volume of shipments of grapefruit. It was 


testified that each season all persons who handle Florida cit- 


rus fruits are required by State laws to have a valid license 
and post a bond prior to handling such fruit. Such bond is in 
varying amounts directly related to the quantity of fruit 


which the handler states he will ship during the season. This 
is one factor which, taken with the others set forth in the 


order, would assist in establishing an appropriate prorate 
base for a new handler. 


Even though a person may have previously handled grape- 
fruit, if he did not handle grapefruit in the season preceding 


that in which the prorate bases of handlers are being com- 
puted, he should be considered a new handler. Any person 
in such position would undoubtedly have disposed of his 


former handling business and would be reentering the busi- 


ness of handling grapefruit. Under such circumstances, he 
should be treated the same as anyone who had not previously 
handled grapefruit. 


The order should provide that each handler who desires 
to handle grapefruit during regulated periods should make 


application to the committee for a prorate base and allot- 
ments. Such application is necessary in order that the com- 
mittee will have knowledge of the handlers for whom the 
prorate bases and allotments are to be computed. Each such 
application should be supported by such information and 
substantiated in such manner as the committee may require. 
In most instances, such information probably would include 
only a certification as to past shipments of grapefruit which 
can readily be checked against records of the Florida State 
Inspection Service. However, for some handlers located 
outside the district, it may be that such records will not 
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disclose the Interior grapefruit shipments of the handler 
but only the total shipments of all grapefruit. Also, a new 


handler usually would have no record of past grapefruit 


shipments. It is necessary, therefore, that the committee 


have authority to require such information as may be nec- 
essary in order to assure that the allotments computed for 
individual handlers are appropriate. 


The committee should check the accuracy of the informa- 


tion submitted with the application for a prorate base and 
allotments and correct any error, omission, or inaccuracy 
in such information; and the person submitting the informa- 


tion should be given an opportunity to discuss with the com- 
mittee the factors considered in making the correction. Only 


in this manner can the determination of correct allotments 
to individual handlers be assured. 


Whenever volume regulation is likely to be recommended 


by the committee, it should compute the prorate base of each 


person who has applied for a prorate base and allotments 
and should notify the Secretary and each person of his pro- 
rate base. Also, if volume regulation is recommended and 


the Secretary fixes the total quantity of grapefruit that 


may be handled during a particular week, the committee 
should determine the individual handler’s allotments. Each 
such allotment should be determined by multiplying the total 


quantity fixed by the Secretary by the percentage which 
each handler’s prorate base is of the aggregate of the pro- 


rate bases of all handlers. Thus a handler’s allotment to ship 
grapefruit during a regulation week will be equal, in rela- 
tion to other handlers, subject to adjustment for new hand- 


lers, to the relationship between his average shipments of 
grapefruit during the preceding one, two, or three marketing 
seasons as applicable, and those of all other handlers during 
such seasons. The committee should make these computations 
and provide reasonable notice to each such person of the 


allotment so computed for him as the committee, by reason 
of its intimate knowledge of the industry, is in the best 


position to perform this function. 
The order should contain provisions permitting, to the 


extent practicable, flexibility in handler activities under the 
program regulations. Such flexibility can be provided by 
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authorizing the overshipment and undershipment of allot- 
ments and allotment loans between individual handlers. 


During any week that a handler has had an allotment com- 
puted for him by the committee, such handler should be per- 
mitted to handle, in addition to the total allotment available 
to him, a quantity of grapefruit equal to 10 per cent of such 
total allotment, or 500 boxes, whichever is the greater. Such 
provision would permit a handler to conduct his business in 
an orderly fashion since he could fulfill orders or complete 
carlot quantities to the extent of the permitted overshipment 
even though his available allotment does not equal such 
orders. This limitation on the amount of overshipment 
allowed is necessary to assure that the quantity fixed by the 
Secretary for the particular week is not exceeded by more 
than a reasonable amount. Also, any such overshipment by a 
handler should be deducted from such handler’s allotment 
for the next succeeding week so that total shipments by a 
handler under regulation does not exceed his fair share. 


Similarly, provision should be made to permit a handler 
who has handled a quantity of grapefruit less than the total 
allotment available to him for a particular week to handle 
during the following week, if volume regulation is in effect, 
an additional quantity of grapefruit equal to such undership- 
ment but not exceeding 25 per cent of the allotment available 
to such handler during the week of undershipment. This 
provision for, in effect, carrying forward allotment that has 
not been used is desirable and is needed because at times 
weather or other conditions do not permit a handler to ship 
all of his allotment. The limitation on the amount of under- 
shipment privilege allowed is also desirable as it will tend 
to cause handlers to endeavor to use their allotments or lend 
them to others. The proponents testified that it was as import- 
ant to assure that approximately the entire quantity fixed 
by the Secretary would be shipped as it was to guard against 
excessive overshipments as, otherwise, marketing opportunity 
may be lost. The record indicates that some uncertainty 
exists as to what percentage of the total undershipments 
should be carried forward, hence the correct quantity would 
have to be ascertained on the basis of experience. The order 
should, therefore, provide that this percentage could be 
changed by the committee with the approval of the Secretary. 
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Provision should be made for the lending and borrowing 
of allotment to enable handlers who have allotment in excess 
of that which they want to use and those who desire to ship 
more grapefruit than their allotment would permit to adjust 
their operations accordingly. The committee must, of course, 
have knowledge of all allotment loan transactions so that 
they can determine whether handlers’ shipments of grape- 
fruit are in compliance with the order provisions. All loan 
transactions should be subject to the prior approval of the 
committee so as to assure that all loans are made in accord- 
ance with the provisions of the order. The committee can 
serve a useful function by assisting handlers in the making 
of allotment loans. Some handlers may at times have allot- 
ment in excess of the quantity they desire to use but do not 
have knowledge of anyone who desires to borrow allotment. 
At the same time other handlers may want to borrow allot- 
ment but do not know of anyone with allotment available to 
loan. Without committee assistance the loaning and borrow- 
ing of allotment probably would become very restricted. The 
order should, therefore, provide that all loan agreements 
shall be subject to the prior approval of the committee and 
each loan agreement shall provide for repayment except that 
loans falling due during any week when there are no volume 
regulations shall be deemed paid. New handlers, as hereto- 
fore described, should be prohibited from lending allotment. 
This is needed to prevent anyone from qualifying as a new 
handler for the purpose of lending allotment. The provision 
would not be burdensome since the order makes ample pro- 
vision for bona fide handlers to make application and re- 
ceive allotment in their own right. Also, since the weeks of 
regulation would be limited, there is ample opportunity for 
handlers to dispose of their grapefruit during the unregulated 
periods. All loan transactions should be confirmed by the 
committee in writing to the parties concerned so that there 
will be no question concerning the terms of the loan agree- 
ment... . 


General findings. Upon the basis of the evidence introduced 
at such hearing, and the record thereof, it is found that: 


(1) The marketing agreement and order, and all of the 
terms and conditions thereof, will tend to effectuate the de- 
clared policy of the act;... 
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(3) The said marketing agreement and order are limited 
in their application to the smallest regional production area 
which is practicable, consistently with carrying out the de- 
clared policy of the act, and the issuance of several orders 
applicable to subdivisions of the production area would not 
effectively carry out the declared policy of the act; 


(4) There are no differences in the production and market- 
ing of grapefruit grown in the Interior District in Florida 
which make necessary different terms and provisions appli- 
cable to different parts of such area;. . . 


8. The order regulating the handling of grapefruit grown in 
the Interior District of Florida was issued by an Assistant Sec- 
retary December 6, 1965 (30 F.R. 15204), to be effective Decem- 
ber 20, 1965, and reads, in part, as follows: 


§ 913.40 Marketing policy. 


(a) Prior to the first recommendation for regulation dur- 
ing any marketing season, the committee shall submit to the 
Secretary its marketing policy for such season. Such market- 
ing policy shall contain the following information: 


(1) The estimated available crop of grapefruit in the 
district, including estimated quality; 


(2) The estimated utilization of the crop that will be 
marketed in domestic, export, and by-product channels, to- 
gether with quantities otherwise to be disposed of; 


(8) A schedule of estimated weekly shipments of grape- 
fruit during the ensuing season; 


(4) The available supplies of competitive deciduous fruits 
in all producing areas of the United States; 


(5) Level and trend in consumer income; 


(6) Estimated supplies of competitive citrus commodities; 
and 


(7) Any other pertinent factors bearing on the market- 
ing of grapefruit. In the event that it becomes advisable 
substantially to modify such marketing policy, the committee 
shall submit to the Secretary a revised marketing policy. 


(b) All meetings of the committee held for the purpose of 
formulating such marketing policies shall be open to growers 
and handlers. 
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(c) The committee shall transmit a copy of each market- 
ing policy report or revision thereof to the Secretary and to 
each grower and handler who files a request therefor. Copies 
of all such reports shall be maintained in the office of the 
committee where they shall be available for examination by 
growers and handlers. 


§ 913.41 Recommendation for volume regulation. 


(a) The committee may, during any week, recommend to 
the Secretary the total quantity of grapefruit which it deems 
advisable to be handled during the next succeeding week: 
Provided, That volume regulations shall not be recommended 
after such regulations have been effective for an aggregate of 
6 weeks during the 1965-66 fiscal period; or an aggregate 
of 8 weeks during the 1966-67 fiscal period; or an aggregate 
of 10 weeks during any subsequent fiscal period. 


(b) In making its recommendation, the committee shall 
give due consideration to the following factors: 


(1) Market prices for grapefruit; 


(2) Supply of grapefruit on track at, and en route to, 
the principal markets; 


(3) Supply, maturity, and condition of grapefruit in the 
production area; 


(4) Market prices and supplies of citrus fruits from 
competitive producing areas, and supplies of other competi- 
tive fruits; 


(5) Trend and level in consumer income; and 
(6) Other relevant factors. 


(c) At any time during a week for which the Secretary, 
pursuant to § 913.42, has fixed the quantity of grapefruit 
which may be handled, the committee may recommend to the 
Secretary that such quantity be increased for such week. 
Each such recommendation, together with the committee’s 
reason for such recommendation, shall be submitted promptly 
to the Secretary. 


§ 913.42 Issuance of volume regulation. 


Whenever the Secretary finds, from the recommendations 
and information submitted by the committee, or from other 
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available information, that to limit the quantity of grapefruit 
which may be handled during a specified week will tend to 
effectuate the declared policy of the act, he shall fix such 
quantity: Provided, That such regulations during each fiscal 
period shall not in the aggregate limit the volume of grape- 
fruit shipments during the 1965-66 fiscal period for more 
than 6 weeks; or for more than an aggregate of 8 weeks 
during the 1966-67 fiscal period; or for more than an aggre- 
gate of 10 weeks during any subsequent fiscal period. The 
quantity so fixed for any week may be increased by the Sec- 
retary at any time during such week. Such regulations may, 
as authorized by the act, be made effective irrespective of 
whether the season average price of grapefruit is in excess 
of the parity price specified therefor in the act. The Secretary 
may upon the recommendation of the committee, or upon 
other available information, terminate or suspend any regula- 
tion at any time. 


§ 913.48 Prorate bases. 


(a) Each person who desires to handle grapefruit shall 
submit to the committee, at such time and in such manner as 
may be designated by the committee, and upon forms made 
available by it, a written application for a prorate base and 


for allotments as provided in this section and § 913.44. 


(b) Such application shall be substantiated in such man- 
ner and shall be supported by such information as the com- 
mittee may require. 


(c) The committee shall determine the accuracy of the 
information submitted pursuant to this section. Whenever 
the committee finds that there is an error, omission, or in- 
accuracy in any such information, it shall correct the same 
and shall give the person who submitted the information a 
reasonable opportunity to discuss with the committee the 
factors considered in making the correction. 


(d) Each week during the marketing season when volume 
regulation is likey to be recommended, the committee shall 
compute a prorate base for each handler who has made appli- 
cation in accordance with the provisions of this section. Ex- 
cept as provided in paragraph (e) of this section, such pro- 
rate base for each handler shall, for the 1965-66 fiscal period, 
be the quantity of grapefruit shipped by him during the pre- 
ceding marketing season; for the 1966-67 fiscal period, be 
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the average quantity of grapefruit shipped by him during 
the two preceding marketing seasons; and for subsequent 
fiscal periods, be the seasonal average quantity of grape- 
fruit shipped by him during the three preceding marketing 
seasons. 


(e) Any applicant for a prorate base who has made no 
shipments of grapefruit in the season immediately preced- 
ing the season for which prorate bases are being established, 
and who controls grapefruit and owns or has contracted for 
the use of packinghouse facilities to pack such grapefruit, 
shall be considered a new handler. The committee shall com- 
pute a prorate base for such applicant based upon his prior 
shipments of grapefruit, if any, grapefruit under his control, 
and any other factors which, in the judgment of the commit- 
tee are relevant and proper to be used in arriving at an 
equitable prorate base for such handler. For the next succeed- 
ing fiscal period, the prorate base of such handler shall be 
the quantity of grapefruit shipped by him during the pre- 
ceding marketing season, and for the second succeeding mar- 
keting season, his prorate base shall be the seasonal average 
quantity of grapefruit shipped by him during the two preced- 
ing marketing seasons. 


§ 913.44 Allotments. 


Whenever the Secretary has fixed the quantity of grape- 
fruit which may be handled during any week, the committee 
shall calculate the quantity of grapefruit which may be hand- 
led during such week by each person who has applied for a 
prorate base. Such quantity shall be the allotment of such 
person and shall be that portion of the total quantity fixed by 
the Secretary which, expressed in terms of per cent, is equal 
to the percentage that such applicant’s prorate base is of the 
aggregate of the prorate bases of all such applicants. The 
committee shall give reasonable notice to each person of the 
allotment computed for him pursuant to this section. 


§ 913.45 Overshipments. 


During any week for which the Secretary has fixed the 
total quantity of grapefruit which may be handled, any 
person who has received an allotment may handle, in addition 
to the total allotment available to him for use during such 
week, an amount of grapefruit equivalent to 10 per cent of 
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such total allotment, or 500 boxes, whichever is greater. 
The quantity of grapefruit so handled in excess of the total 
allotment which such person had available for use during 
such week (but not exceeding an amount equivalent to the 
excess shipments permitted under this section) shall be de- 
ducted from such person’s allotment for the next week. If 
such person’s allotment for such week is in an amount less 
than the excess shipments permitted under this section, the 
remaining quantity shall be deducted from succeeding weekly 
allotments issued to such person until such excess has been 
entirely offset: Provided, That at any time there is no volume 
regulation in effect it shall be deemed to cancel all require- 
ments to undership allotments because of previous overship- 
ments pursuant to this part. 


§ 913.47 Allotment loans. 


(a) A person to whom allotments have been issued, except 
a new handler, may lend such allotments to other persons to 
whom allotments have also been issued. A new handler may 
borrow allotments and repay same. Each party to any such 
loan agreement shall, prior to completion of the agreement, 
notify the committee of the proposed loan and the date of 
repayment and obtain the committee’s approval of the agree- 
ment. 


(b) The committee may act on behalf of persons desiring 
to arrange allotment loans. In each case, the committee shall 


confirm all such transactions immediately after the comple- 


tion thereof by memorandum addressed to the parties con- 
cerned, which memorandum shall be deemed to satisfy the 
requirements of paragraph (a) of this section as to an ap- 
proval of the loan agreement. 


4. Petitioner applied each shipping season since the promulga- 
tion of the order to the Interior Grapefruit Marketing Committee 
for a prorate base and for allotments as provided in sections 


913.43 and 913.44 of the order. The committee computed petition- 


er’s prorate base each shipping season in accordance with the 
provisions of section 913.43 (d) of the order. 


5. There were 4 weekly regulation periods during the 1965-66 
marketing season and 6 weekly regulation periods during the 
1966-67 marketing season. Volume regulation was in effect during 
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the periods October 31-November 7, 1966, January 2-9, January 
80-February 6, February 6-13, February 13-20 and February 20- 
24, 1967, during the 1966-67 season. During the 1965-66 season, 
volume regulation was in effect January 3-10, January 10-17, 


February 14-21 and February 21-28, 1966. 


CONCLUSIONS 
I 


Petitioner has presented herein a thorough and exhaustive as- 
sault upon the validity of Order No. 913, regulating the handling 
of grapefruit grown in the Interior District in Florida. A signifi- 
cant part of petitioner’s attack upon the order is based upon its 
contention that the order is in conflict with and violative of sec- 
tion 8c (6) (C) of the act (7 U.S.C. 608c (6) (C)). This part of 


the act reads as follows: 


(6) Other commodities; terms and conditions of orders. ° 


In the case of the agricultural commodities and the prod- 
ucts thereof, other than milk and its products, specified in 
subsection (2) of this section orders issued pursuant to this 
section shall contain one or more of the following terms and 
conditions, and (except as provided in subsection (7) of this 
section), no others: ... 


(C) Allotting, or providing methods for allotting, the 
amount of any such commodity or product, or any grade, size, 
or quality thereof, which each handler may market in or 


transport to any or all markets in the current of interstate 


or foreign commerce or so as directly to burden, obstruct, or 
affect interstate or foreign commerce in such commodity or 
product thereof, under a uniform rule based upon the 
amounts which each such handler has available for current 
shipment, or upon the amounts shipped by each such handler 
in such prior period as the Secretary determines to be repre- 
sentative, or both, to the end that the total quantity of such 
commodity or product, or any grade, size, or quality thereof, 
to be marketed in or transported to any or all markets in the 


current of interstate or foreign commerce or so as directly 


to burden, obstruct, or affect interstate or foreign commerce 
in such commodity or product thereof, during any specified 
period or periods shall be equitably apportioned among all 


of the handlers thereof. 
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Petitioner contends that the order does not contain a uniform 
rule for the determination of prorate allotments in that old and 
new handlers are treated differently in arriving at their prorate 


bases.” Section 918.48 (d) of the order provides, in effect, for the 


establishment of a prorate base for each handler who shipped 
grapefruit in the preceding season, i.e., an old handler, on the 
basis of his past history or marketings, that is, ‘‘upon the amounts 
shipped by each handler. . .” The section provides for a prorate 


base for old handlers on the basis of a 3-year moving average of 
the quantity of grapefruit shipped by him during the 3 preceding 


marketing seasons. On the other hand, the prorate base of a new 
handler, t.e., an “‘“‘applicant for a prorate base who has made no 
shipments of grapefruit in the season immediately preceding the 


season for which prorate bases are being established, and who 


controls grapefruit and owns or has contracted for the use of 
packinghouse facilities to pack such grapefruit’, is determined 
pursuant to section 913.438 (e), in effect, ‘“‘upon the amounts which 
each such handler has available for current shipment. . .” 


(emphasis supplied). 


It is clear that prorate bases are established under the order 
by a uniform rule as to old handlers but that new handlers are 
treated differently in this respect in only the first season in which 


they ship the regulated commodity. Of course, it would, by defini- 


tion, be impossible to determine a prorate base for a new handler 


or a person entering into the handling of grapefruit from the 
Interior District of Florida for the first time on the basis of his 
immediate past history since he has no such history. Yet, the 
statute in section 8c (6) (C) thereof, permits in an order issued 


pursuant to the act the utilization of a method for allotting the 


amount of the regulated commodity which each handler may 
market in interstate commerce “based upon the amounts which 
each such handler has available for current shipment, or upon the 
amounts shipped by each such handler in such prior period as the 


Secretary determines to be representative, or both. . .” Petition- 


er’s construction of the statute calling, in effect, for absolute 
uniformity of treatment of old and new handlers would eliminate 
therefrom the provision for past history as a basis of determining 
allotment as new handlers would not have shipped the regulated 


commodity in prior periods. Petitioner’s construction of the 


2. It should be stated at this point, perhaps, that the effect of the prorate bases of new 
handlers upon petitioner’s base or, rather, upon petitioner’s ultimate allotment, during a 
week of regulation is extremely minor. 
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statute would also eliminate therefrom the words “or both” as 
here again past history could not apply to new handlers. 


Petitioner apparently desires to have its current situation con- 


sidered in establishing its prorate base, as is the case with new 


handlers, but, at the same time, argues, in effect, that a completely 
uniform rule is required by the statute. Its own argument is its 
undoing in this regard. We are dealing now with the question of 


statutory power or authorization rather than with the issue of 


administrative discretion. The uniformity which petitioner 


champions would emasculate and amend the statute. This we may 
not do. It is a cardinal rule of statutory construction that effect 
shall be given to every clause and part of a statute. See, e.g., Mc- 


Donald v. Thompson, 305 U.S. 263, 266 (1938); D. Ginsberg & 


Sons, Inc. v. Popkin, 285 U.S. 204, 208 (1982); In re Southern 
Buyers, Inc., 14 A.D. 811, 816 (1955). A statutory mandate of a 


uniform rule for all handlers, whatever their situation, that is, 
new or old, would lead to an order which prevents new persons 
from entering the regulated industry unless such order deter- 


mined allotments solely on the basis of the current crop. There is 


no suggestion in the act that new persons be estopped from hand- 
ling the commodities there enumerated. 

Section 8c (5) (A) of the act (7 U.S.C. 608c (5) (A)) also 
contains a requirement of uniformity, uniformity “as to all 


handlers” of prices for milk received from producers.’ Such re- 


quirement did not prevent the application of an order provision 
issued pursuant thereto to only one category of handler. See 
United States v. Lehigh Valley Coop. Farmers, Inc., 287 F.2d 


726 (8d Cir. 1961), reversed on other grounds, 370 U.S. 76 


(1962). See also Lawson Milk Company v. Benson, 187 F. Supp. 


66 (N.D. Ohio 1960), reversed on other grounds (N.D. Ohio, Sept. 
13, 1962). The Supreme Court in Lehigh Valley Cooperative 
Farmers, Inc. v. United States, 370 U.S. 76 (1962), in footnote 20 


at page 98 of the opinion, appears to be in agreement with the 
Circuit Court in this regard. 





3. Section 8c (5)(A) of the act reads as follows: 
(5) Milk and its products; terms and conditions of orders. 
In the case of milk and its products, orders issued pursuant to this section shall con- 


tain one or more of the following terms and conditions, and (except as provided in subsection 
(7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the purpose for which 
it is used, and fixing, or providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time when payments shall be made, 
for milk purchased from producers or associations of producers. Such prices shall be uniform 
as to all handlers, ... 
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The allotment of the amount of grapefruit which each handler 
may market during a period of regulation is determined solely on 


the basis of past history except as to those handlers who have no 


such history, that is, new handlers as defined in the order.‘ In 
addition, once a new handler establishes a history, that is, after 
such handler’s first marketing season, his prorate base is then 
solely determined on the basis of his past marketings. The system 
or method employed in the order for the establishment of allot- 
ment or prorate base, rather than being contrary to and violative 
of section 8c (6)(C) as contended by petitioner, is in reality 
authorized by such section and in conformance therewith. 


Aside from the question of the statutory authority to treat new 
and old handlers differently in the establishment of prorate bases, 
petitioner appears to contend that such distinction is discrimina- 
tory in favor of new handlers and that the failure to consider the 
fruit which an old handler has available for shipment during the 
current crop year is unfair for many reasons. In reality, petitioner 
is attacking the failure of the order to consider matters other 
than past history in determining prorate bases and is also con- 
tending that the period selected as the initial base period for such 
determination is not representative as required by the act. This 
assault upon the order, in turn, is based upon petitioner’s alleged 
unique position with respect to the freeze which occurred in 1962. 
In short, petitioner contends that its orchards were affected much 
more seriously than those of others. We do not believe that peti- 
tioner has established this fact.* The record herein indicates that 
the 1962 freeze was the most uniform freeze experienced in Flor- 
ida and that many or most handlers were affected thereby. Nor did 
petitioner establish that severe freeze damage was limited to 
groves located on hillsides. The record contains testimony that 





4. Petitioner also contends herein that the method of determining a new handler’s prorate 
base constitutes an invalid delegation of “legislative authority” to the committee established 
under the order as no standards or criteria are set forth in the order for such purpose. Such 
contention is without merit as section 913.48 (e) of the order does set forth such criteria 
and the additional phrase “‘any other factors, which in the judgment of the committee are 
relevant and proper to be used in arriving at an equitable prorate base for” new handlers 
contained therein is amplified, clarified and defined in the decision of the Secretary upon 
which it is based. (See Finding of Fact 2). Further, testimony at the hearing herein clearly 
indicates that prorate bases of new handlers were determined in accordance with the factors 
enumerated in the order and stated in the decision. 

5. Further, any possible doubt as to statutory authority for the challenged provision is 
resolved by section 8c (7)(D) of the act (7 U.S.C. 608¢ (7) (D)). The incidental and 
necessary powers granted the Secretary therein are substantial. Grant v. Benson, 229 F.2d 
766 (D. C. Cir. 1955), cert. denied 350 U.S. 1015 (1956). 

6. The burden of proving such fact and the invalidity of the contested order in general 
is upon the petitioner. See, ¢.g., Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67, 70 
(E.D. Pa. 1944), aff’d 149 F.2d 860 (3d Cir. 1945); In re Boonville Farms Cooperative, Inc. 
28 A.D. 388, 385 (1964), aff'd 28 A.D. 1880 (N.D.N.Y. Oct. 29, 1964). 
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severe freeze damage was also experienced in groves located in 
flat country. We are at a loss, on the basis of the record, to ascer- 
tain whether petitioner’s freeze damage was significantly greater 


than that experienced by others, if at all. 


In addition, the 1962 freeze was taken into consideration in 
the issuance of the order. The decision of the Secretary upon 
which the order was based concluded that “The evidence of record 
shows that such equitable apportionment’, that is, ‘“‘a method for 
apportioning equitably to handlers the total quantity of grape- 
fruit that may be shipped under regulation during each week such 
regulations are in effect,” “can be achieved by providing that each 
handler . . . be given an allotment to ship grapefruit based on 
such handler’s past performance in the handling of grapefruit.” 
(See Finding of Fact 2.) * While it was there found that the 
promulgation record indicated that a 3-year moving average 
should ordinarily be the basis for the establishment of prorate 
bases, the 1962 freeze necessitated modification of the utilization 
thereof in order to provide alleviation from the results of, or a 
transition during the period of recovery from, such freeze. In 
short, the initial base period excluded therefrom the 1962-1963 
and 1963-1964 shipping seasons when the groves were in the proc- 
ess of recovery from the 1962 freeze. Subsequently, the base 
period for the determination of prorate bases included an addi- 
tional year and has now built up to a 3-year moving average. 


Even assuming that petitioner’s groves suffered more severe 
injury as a result of the 1962 freeze than that experienced by 
other handlers or growers, in the context of the order, that is, in 
view of the order provisions and the limited type of regulation 
imposed therein, we find no invalidity or unreasonableness in the 
method for establishing prorate bases set forth in the order. It 
must be remembered in this connection that volume regulation 
under the order was limited to a period of 6 weeks during the 
1965-1966 season, to a period of 8 weeks during the 1966-1967 
season and to a maximum of 10 weeks thereafter. Only 4 and 6 
weekly volume regulations were imposed, respectively, in the first 
and second seasons in which the order was in effect. The shipping 
season for grapefruit from the Interior District in Florida is 
approximately 10 months. Thus, the handler has available a very 
substantial period for the shipment of grapefruit when no volume 


7. Petitioner does not attack the sufficiency of the evidence contained in the promulgation 
hearing record and the order is supported by the presumption that there are facts in 
existence which justify it. Pacific States Box & Basket Co. v. White, 296 U.S. 176, 182 
(1935); United States v. Rock Royal Cooperative, Inc., 307 U.S. 583 (1939). 
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regulation is, or can be, in effect. While petitioner enumerates 
various reasons why the long free period is not satisfactory, its 
complaints are not convincing and evidence an unwillingness on 
its part to attempt to “live” with the order rather than an inabil- 
ity to do so. The hearing record herein also indicates that matters 
outside the order such as market demand and prices for grape- 
fruit act as a deterrent to shipment rather than the order itself. 


Further, the order, by its terms, contains mechanisms whereby 
a handler may borrow allotments from other handlers or overship 
his allotment during a period when regulation is in effect. Here, 
too, petitioner complains of these procedures. However, the record 
herein indicates that apparently petitioner has not attempted to 
utilize these mechanisms, that other handlers have successfully 
availed themselves thereof and that, in fact, some of these handlers 
did not ship up to their allotments in weeks when regulation was 
in effect. Also, of course, grapefruit may be stored on the trees 
and any fruit which may have been harvested in excess of a 
handler’s allotment in any week, in addition to the use of bor- 
rowed allotments or permitted overshipments with respect there- 
to, may be placed in storage or disposed of for canning, process- 
ing, or concentrate, or within the regulation area. All handlers 
must dispose of a substantial portion of the grapefruit crop to 
processing outlets with or without regulation. 


In view of the limited nature of the volume regulation autho- 
rized under the order, the provision therein for the effects of the 
1962 freeze, and the flexibility afforded to regulated handlers 
both by reason of order mechanisms and the nature and economics 
of the grapefruit industry in the production area involved, we can- 
not find that the utilization of past history or marketings solely in 
the determination of prorate bases of old handlers is arbitrary 
or unreasonable. In fact, by reason of these aforementioned 
factors, it is concluded that section 913.43 constitutes a valid and 
reasonable exercise of administrative discretion. Cf.,; e.g., Secre- 
tary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 
613-14 (1950). Cf. Also Edwards v. United States, 91 F.2d 767 
(9th Cir. 1987); Whittenberg v. United States, 100 F.2d 520 
(5th Cir. 1938). “A variety of plans of allotment may well con- 
form to the statutory standards. But the choice among permissive 
plans is necessarily the Secretary’s; he is the agency entrusted 
by Congress to make the choice.” Secretary of Agriculture v. 
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Central Roig Refining Co., supra, at p. 614.8 Also, in this connec- 
tion, the manager of the Interior Grapefruit Marketing Commit- 
tee under the order indicated at the hearing the impracticability 
of utilizing current control of fruit to determine prorate bases 
for old handlers. 


Futher, we cannot conclude on the basis of the record herein 
that petitioner has met its burden of establishing that the method 
of determining prorate bases under the order is unduly discrimi- 
natory as to it. See, e.g., United States v. Rock Royal Cooperative, 
Inc., 307 U.S. 583 (1939); Bailey Farm Dairy Co. v. Jones, 61 
F. Supp. 209 (E.D. Mo. 1945), aff’d 157 F.2d 87 (8th Cir. 1946), 
cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Ine. v. 
Wickard, 56 F. Supp. 67 (E.D. Pa. 1944), aff’d 149 F.2d 860 (3d 
Cir. 1945). The amount of freeze injury suffered by petitioner’s 
groves as compared to other groves is extremely elusive and has 
not been established herein as significantly unusual. Also, the 
freedom of action afforded to regulated handlers under the order 
dissipates or greatly modifies the effects of regulation upon the 
different individual situations of such handlers. In other words, 
regulation thereunder is, in reality, not very restrictive when 
viewed in proper perspective. It is interesting to note that some 
of petitioner’s witnesses complained of lost sales during weeks 
when regulation was in effect. But, this is “what the regulation 
is all about.” Further, petitioner has not established that any 
handlers are prevented by the order from marketing grapefruit, 
on a seasonal basis, in fresh fruit channels. In fact, petitioner’s 
own experience would negative such a conclusion. Consequently, 
handlers are enabled to build up their future allotment each sea- 
son despite some weeks of regulation. 


8. Some basic principles must be kept in mind when examining the validity or reasonable- 
ness of an order, a provision thereof, or a regulation issued thereunder. “The background 
and legislative history of the Agricultural Marketing Agreement Act of 1937, as amended, 
leave no doubt that Congress gave the Secretary broad discretion in its administration.” 
Queensboro Farm Products Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 1943). The “‘terms of 
the Order are largely matters of administrative discretion” and the technical details “are 
left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 288, 310 (1944). The re- 
sponsibility of selecting the means of achieving the statutory policy and the relationship 
between the remedy and the policy are peculiarly matters for administrative competence. 
American Power and Light Co. v. Securities and Exchange Commission, 329 U.S. 90, 112 
(1946); Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 613-14 (1950). 
The test of reasonableness or substantive due process is a check upon such administrative 
discretion, and it may be stated roughly as an inquiry as to whether the means selected to 
achieve the statutory policy bear a reasonable and substantial relationship to the accom- 
plishment of such policy and whether such means are arbitrary or capricious. Nebbia v. 
New York, 291 U.S. 502, 525, 587 (1934); Lapides v. Clark, 176 F.2d 619 (D.C. Cir. 1949), 
cert. denied 338 U.S. 860 (1949); North American Company v. Securities and Exchange 
Commission, 183 F.2d 148 (2d Cir, 19438), aff’d 327 U.S. 686 (1946); In re Clover Leaf Dairy 
Company et al., 15 A.D. 839 (1956). 
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In addition, in view of our findings herein, that is, our conclu- 
sion stated above that section 913.48 constitutes a valid and 
reasonable exercise of administrative discretion, the fact that a 
particular regulation “may demonstrably be disadvantageous 
to certain areas or persons” is not enough to constitute a violation 
of the due process clause. Secretary of Agriculture v. Central Roig 
Refining Co., supra, at pp. 617-619; In re Central Dairy Products 
Company, 12 A.D. 303, 312 (1953), and cases cited therein. A 
member of the class which is regulated may suffer economic losses 
not shared by others as a direct consequence of regulation, but 
this does not necessarily constitute a violation of the due process 
clause. See, e.g., Bowles v. Willingham, 321 U.S. 508, 518 (1944). 


II 


Petitioner advances many additional grounds for the invalidity 
of the contested order including the contention that such order 
does not tend to effectuate the declared policy of the act® or that 
some other means of regulation, that is, grade and size regulation, 
would be more effective and equitable. As we have stated many 
times, the applicable statutory provisions afford a forum for 
adjudicating issues as to whether an order, a provision thereof, 
or an obligation imposed in connection therewith is “. . . not in 
accordance with law’ (7 U.S.C. 608¢ (15)(A)). Our inquiry 
does not encompass questions of policy or the evaluation of the 
effectiveness of economic and marketing regulations promulgated 
pursuant to the act. See, e.g., In re Independent Milk Producer- 
Distributors’ Association, 20 A.D. 1 (1961); In re Hygeia Dairy 
Company, 19 A.D. 257, 273 (1960), aff’d S.D. Tex., June 19, 1964; 
In re Clover Leaf Dairy Company, 15 A.D. 339 (1956), aff’d 
N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box & Basket Co. v. 
White, 296 U.S. 176, 182 (1935). This is not a forum to determine 
what regulation should have been or should now be promulgated. 
In re Griffin & Brand of McAllen, Inc., 24 A.D. 415 (1965) ; In re 
Colonel Norman J. Riebe, 22 A.D. 350 (1963); In re Edward J. 
Vagim, d/b/a Edward J. Vagim & Co., 17 A.D. 167 (1958). It 
might be stated in this connection, however, that petitioner has 
far from established that the contested order does not work, that 
is, does not tend to effectuate the declared policy of the act, 





9. Section 2 (1) of the act (7 U.S.C. 602 (1)) declares it to be the policy of the act, in 
part, to establish and maintain such orderly marketing conditions for agricultural com- 
modities in interstate commerce as would establish parity prices to the growers thereof. See, 
e.g., In re LoBue Bros., 15 A.D. 1825 (1956); In re Beatrice Foods Co. et al., 15 A.D. 767 
(1956); In re Terrace Park Dairy et al, 12 A.D. 1883, 1893 (1958). 
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especially in view of the supply and demand for grapefruit, as 
revealed in the record. 


Petitioner further contends that there is no authority in the 
order for the issuance of volume regulation prior to January in 
a marketing season, that is, during the months of October, Novem- 
ber and December. Petitioner bases this contention upon some 
language contained in the decision of the Secretary upon which 
the order is based. (See Finding of Fact 2.) While the decision 
contains language tending to indicate that regulation would more 
probably be necessary after the month of December, such langu- 
age was included therein, in part, to negative the need for author- 
ity for continuous volume regulation during each week of the 
shipping season and the decision contains no proscription of the 
imposition of volume regulation prior to January. In fact, it is 
there stated merely that “. . . it is concluded that the authority to 
limit shipments of Interior Grapefruit to fresh market channels 
each week under a marketing order would provide a means where- 
by the quantity of fruit shipped could be adjusted to that required 
in such marketing channels.” “Since the purpose of volume regula- 
tion as herein contemplated is to restrict the flow of grapefruit 
to fresh markets only during weeks when market supplies are, 
or are expected to be, excessive rather than to restrict the volume 
for the season as a whole,” and “The committee should, as the 
local administrative agency under the order, be authorized to 
recommend regulations limiting the total quantity of grapefruit 
which may be shipped during weekly periods whenever it believes 
that such regulation will tend to effectuate the declared policy of 
the act.” In addition, the order contains no prohibition against 
the imposition of weekly volume regulation prior to the month of 
January. Moreover, such a restriction would make little economic 
sense, especially since the decision indicates the difficulty of re- 
establishing a reasonable price level and stabilizing a weakened 
market caused by the shipment of only a few excess cars of grape- 
fruit. The Secretary was clearly not restricted as to the period 


when regulation could be imposed, as contended by petitioner. 


In this connection, petitioner contends that interested persons 
were led to believe by the “Notice” that there would not be regula- 
tion prior to January of each year, that such persons should not 
now be regulated during the months of October, November and 
December and that such “Notice” did not satisfy the requirements 


of subsection 4 (a) (8) of the Administrative Procedure Act (5 
U.S.C. 558 (b) (3)) to the effect that a notice of proposed rule 
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making include the terms or substance of the proposed rule or 


a description of the subjects and issues involved. But this sub- 


section of the Administrative Procedure Act relates solely to the 
requirements of a notice of proposed rule making and where a 
hearing is held refers to the notice of hearing. Petitioner is com- 
plaining about the notice of the recommended decision issued in 


the rule-making proceeding resulting in the disputed order, which 


recommended decision was approved and adopted in the pertinent 
decision of the Secretary. In reality, petitioner can only be refer- 
ring to the post-hearing procedures in subsection 8 (b) of such 
act (5 U.S.C. 557 (c)). We find no failure to comply therewith 
in the promulgation of the contested order. Further, as indicated 


above, a careful reading of the recommended decision reveals no 


prohibition against regulation prior to January of each year and 
we find no estoppel, entrapment or misrepresentation by reason 
thereof. While petitioner speaks generally about testimony at the 
promulgation hearing, petitioner has not referred us to any testi- 


mony in support of its contentions. 


Petitioner contests some of the findings of the Secretary con- 
tained in the pertinent decision or is aggrieved by the alleged 
lack thereof. It complains of the findings of the decision which are 
in general terms and paraphrase the statute and contends that 


specific findings are required. In this connection, petitioner refers 
to sections 8c (4) and 8c (11) of the act (7 U.S.C. 608c¢ (4) and 
(11)).!° Petitioner is apparently referring to the section entitled 


10. Such sections read as follows: 

(4) Finding and issuance of order. 

After such notice and opportunity for hearing, the Secretary of Agriculture shall issue 
an order if he finds, and sets forth in such order, upon the evidence introduced at such hear- 
ing (in addition to such other findings as may be specifically required by this section) that 
the issuance of such order and all of the terms and conditions thereof will tend to effectuate 
the declared policy of sections 601-608, 608a, 608b, 608c, 608d-612, 613-619, 620, 623, and 
624 of this title with respect to such commodity. 

(11) Regional application. 

(A) No order shall be issued under this section which is applicable to all production areas 
or marketing areas, or both, of any commodity or product thereof unless the Secretary finds 
that the issuance of several orders applicable to the respective regional production areas or 
regional marketing areas, or both, as the case may be, of the commodity or product would 
not effectively carry out the declared policy of sections 601-608, 608a, 608b, 608c, 608d-612, 613, 
614-619, 620, 628, and 624 of this title. 

(B) Except in the case of milk and its products, orders issued under this section shall 
be limited in their application to the smallest regional production areas or regional marketing 


areas, or both, as the case may be, which the Secretary finds practicable, consistently with 
carrying out such declared policy. 


(C) All orders issued under this section which are applicable to the same commodity or 
product thereof shall, so far as practicable, prescribe such different terms, applicable to dif- 
ferent production areas and marketing areas, as the Secretary finds necessary to give due 
recognition to the differences in production and marketing of such commodity or product 
in such areas. 
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“General findings” contained in the recommended decision and 
incorporated in the decision. The fact that findings are in general 
terms does not render them invalid. United States v. Howeth M. 
Mills et al., 315 F.2d 828 (4th Cir. 1963), cert. denied 374 U.S. 
832 (1963). But, an examination of the “Findings and conclu- 
sions” of the recommended decision indicate the support for, and 
the bases of, the general findings. Petitioner would ignore the 


economic analysis contained in the recommended decision and 


merely restrict its gaze to the general statutory findings contained 
therein. 


The recommended decision contains a thorough statement of 
the problems presented in the marketing of grapefruit grown in 
the Interior District in Florida and a detailed analysis of how the 
proposed order would tend to effectuate the declared policy of the 
act. Further, the recommended decision indicates that the Interior 
District as proposed therein is a practicable geographic area for 
regulation and contains a major grapefruit production area. 
While petitioner complains of a lack of uniformity in such area 
due to alleged varying effects of cold weather, we do not believe, 
as indicated above, that the record supports such contention, or 
that, even if it did, the variations in effect could be sufficiently 
identified or defined or would be so uniform as to geographic 
area as to permit the subdivision of the Interior District."! It does 
not appear in the record presented that weather could be a 
material consideration in determining the extent of the produc- 
tion area to be created in the order issued pursuant to the act, 
especially in view of the flexibility afforded to handlers therein. 
The recommended decision completely answers petitioner’s com- 
plaints with respect to the lack of findings therein and no more 
need be said with respect thereto. 


Also, petitioner makes erroneous allegations of fact upon which 
it bases further claims of order invalidity. For example, petitioner 
alleges that the members of the administrative committee estab- 
lished under the order vote by proxy at meetings of such commit- 
tee, that the committee controls and manipulates loans of allot- 


ments, and that shipping allotments were not or would not be 
awarded to handlers who did not sign the marketing agreement 
entered into pursuant to section 8b of the act (7 U.S.C. 608b). The 


record clearly disproves such claims. Further, petitioner states 





11. It certainly would not be possible to draw a boundary line so as to include therein only 
those groves located on hillsides. In this connection, it should be noted that hillside groves 
generally suffer less freeze injury than groves located on flat terrain. 
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that the required percentage of handlers did not sign the market- 


ing agreement involved, Section 8c (8) of the act (7 U.S.C. 608¢ 


(8)) provides, in part, that “. . . no order issued pursuant to this 
section shall become effective until the handlers . . . of not less 
than 50 percentum of the volume of the commodity or product 
thereof covered by such order which is produced or marketed 


within the production or marketing area defined in such order 


have signed a marketing agreement, entered into pursuant to 
section 608b of this title, which regulates the handling of such 


commodity or product in the same manner as such order. . .” 
The Secretary determined that such approval was obtained. It 
appears that petitioner mistakenly utilized statistics which listed 


all shipments of grapefruit from the State of Florida, that is, 


from the Interior District and the Indian River area. We are con- 


cerned here solely with the grapefruit shipped from the Interior 
District. (Cf. shipment statistics in petitioner’s exhibit No. 2.) 


Further, the commodity covered by such order, that is, Order 
No. 918, is grapefruit grown in the Interior District in the State 
of Florida and handled or shipped as defined in the order in fresh 


form. The exclusion of grapefruit for canning or freezing in 
determining the volume of the commodity covered for the pur- 
poses of section 8c (8) of the act was proper. Cf. H. P. Hood & 


Sons v. United States, 307 U.S. 919 (1939); United States v. 


Wrightwood Dairy Company, 127 F.2d 907 (7th Cir. 1942) ; In re 
Willow Farms Dairy, Inc., 20 A.D. 810 (1961), aff'd 315 F.2d 
828 (4th Cir. 1963), cert. denied 374 U.S. 832 (1963). Grapefruit 
for canning or freezing is recognized in the act as a commodity 
separate and different from grapefruit in fresh form with special 
and additional requirements for the issuance of an order with 
respect thereto. See section 8c (2) of the act (7 U.S.C. 608c 
(2)). Moreover, it appears from the record that even absent an 
order a vast amount of the grapefruit produced in the Interior 
District is not expected or intended to be marketed in fresh form 
and that some types of grapefruit are apparently not utilized for 
such purpose. It would be impractical and unreasonable to in- 
clude such grapefruit within the “commodity . . . covered by 
such order” in section 8c (8) of the act. In addition, as the total 
volume of grapefruit covered by the order and the amount of 
grapefruit attributed to each handler signing the marketing 
agreement involved was determined by marketings of grapefruit 
prior to the existence of any regulation of shipment, petitioner’s 
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contentions with respect to the effect of regulation upon the 
volume of the commodity to be considered is lacking in merit. 


Petitioner also enumerates several alleged shortcomings in the 
manner in which the order operates. These seem to us, even if 
we agreed with petitioner’s contentions, to be matters, perhaps, 
for action by the administrative committee established under the 


order or for order amendment rather than bases for order in- 


validity. For example, petitioner complains that the annual mark- 
eting policy statement prepared by the Interior Grapefruit Mark- 
eting Committee pursuant to section 913.40 of the order fails to 
give adequate notice to handlers of the committee’s proposed plan 


of regulation during the forthcoming marketing season. The 


marketing policy statements for the 1965-66 and 1966-67 ship- 


ping seasons set forth in the record indicate that they included 
therein information with respect to the items specified in section 
913.40, including a schedule of estimated weekly shipments of 
grapefruit during the season, and indicated an increase in the 


regulated commodity from the prior year. But, petitioner would, 


in effect, have the committee determine with precision, for ex- 


ample, on October 25, 1966, when it adopted its annual marketing 
policy report for the 1966-67 marketing season, the restrictions 
that would be placed upon shipments of grapefruit for the ensu- 
ing season. The schedule of estimated weekly shipments together 


with information as to the size and quality of the crop in the 
Interior District and in other areas in relation to the volume of 
grapefruit actually shipped as the season progresses would cer- 
tainly give a handler information as to, and a feel or inkling, when 
regulation might be recommended. Petitioner, while complaining 
about the inadequacies of the marketing policy statement, never 


requested a copy thereof until this litigation was instituted. 


As part of its complaint with respect to lack of notice of pos- 
sible regulation, petitioner contends that it does not receive 
adequate prior notice when regulations are imposed. Petitioner 
contends that volume regulations are generally issued on the 
Friday prior to the week of regulation which begins the following 
Monday. However, notice of committee meetings to consider 
whether volume regulation should be imposed is given to all 
handlers approximately a week or 10 days prior to the time that 
regulation could take effect. Also, after the first of the year grape- 
fruit may be shipped the day after it is packed as it is not neces- 
sary to hold the fruit until it is properly colored. Consequently, 
at that time a handler need not be in the position of having 
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harvested grapefruit which he could not ship as being above his 
allotment. Prior to the first of the year, when approximately 60 
hours is necessary to color the fruit, a handler would have some 
advanced warning that a regulation might go into effect with 
receipt of a notice of a committee meeting. If he harvested grape- 
fruit in excess of his probable allotment despite such warning 
and found himself with grapefruit which he could not ship by 
virtue of his allotment, the order contains mechanisms, as dis- 
cussed earlier herein, whereby he may ship those grapefruit. As 
earlier stated also, petitioner has apparently not attempted to 
utilize such means provided in the order or even to ship up to its 
allotment during weeks of regulation. Further, non-fresh fruit 
outlets are always available. It is recognized that regulation un- 
doubtedly confines a handler’s freedom of action and choice and 
makes the shipment of grapefruit more difficult but it appears 
that petitioner has not even attempted to accommodate its opera- 
tions to the order. 


Petitioner also makes vague and general allegations that the 
administrative committee is controlled by the large handlers to 
the detriment of small handlers. Petitioner has far from sustained 
its burden of proof in this regard. 


In view of the foregoing, the petition should be dismissed. The 
many contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with the decision are 
denied. 


ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


Copies hereof shall be served upon the parties. 


COURT DECISION 


DONALD UELMAN and PURE MILK PRODUCTS COOPERATIVE v. OR- 
VILLE FREEMAN, Secretary of Agriculture. December 21, 1967. 


In The 
UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 
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BEFORE MAJoR, Senior Circuit Judge, and CASTLE and KILEY, 
Circuit Judges. (J. Kiley, dissenting) 


CASTLE, Circuit Judge. The plaintiffs-appellants brought this 
action in the District Court seeking to enjoin the Secretary of 
Agriculture from continuing in effect a determination of equiva- 
lent prices relating to the pricing of milk under the Milwaukee 
Milk Marketing Order (7 C.F.R. 1039). The District Court in a 
well-reasoned opinion, reported at 267 F. Supp. 842, held (1) 
plaintiffs lacked standing to maintain the suit, and (2) the action 
of the Secretary was valid and authorized under the Agricultural 
Marketing Agreement Act of 1937, 7 U.S.C.A. 601 et seq., and 
entered an order dismissing the complaint. We agree with the 
reasoning of the opinion below, and we adopt the opinion as our 
own. 


Accordingly, the order appealed from is affirmed. 
AFFIRMED. 


KILEY, Circuit Judge, dissenting. 


I respectfully dissent. The Secretary concedes that if the change 
in the Milwaukee Order amended the formula included in that 
Order for the purpose of fixing minimum milk prices paid to 
producers by dairies, a hearing was required under the Agricul- 
tural Adjustment Act and the regulations promulgated thereunder 
before the amendment could take effect.? 


The formula originally set up in the Milwaukee Order for 
establishing the minimum class I milk price consisted of three 
factors summarized by the district court in its opinion at 267 


F.Supp. 842, 844, as follows: 


1. The basic formula price (§ 1039.50) resulting from 
prices paid for manufacturing milk in Minnesota and Wis- 
consin adjusted to 3.5% butterfat basis at the rate of the 
butter price times 0.120; 


2. To this add $1.08, $.68 or $.88 depending on the month 
involved (§ 1039.51 (a) ) ; and 


3. Add or subtract the amount resulting from the supply- 
demand ratio computed under the Chicago Order (7 C.F.R. 
1030) but not to exceed plus 24 or minus 24 cents (§ 1089.- 





1. 7 U.S.C. Sec. 608¢ and 7 C.F.R. Secs. 900.1-900.407. 
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51(a)). In the event any of these pricing factors is not 
available, then § 1039.54 of the Order requires that the Sec- 
retary shall determine an equivalent pricing factor to be 
utilized in the price computation. 


75% of the producers voted favorably on this Order. 


After the Chicago Order was terminated by vote of the pro- 
ducers affected, thereby making the supply-demand ratio in factor 
(8) unavailable, the Secretary issued the Milwaukee Order before 
us. This Order substituted for the flexible figure dependent on 
the supply-demand ratio of “not to exceed plus 24 or minus 24 
cents,” the inflexible “equivalent” “minus 24 cents.” The district 
court stated this was done because the Chicago factor had been 
“minus 24 cents” for more than five years and would have con- 
tinued at that level had the Chicago Order not been terminated. 
No justification is offered for determining that “minus 24 cents” 
is the equivalent of “not to exceed plus 24 or minus 24 cents.” 
Neither the provisions of the Act or the Order give authority to 
substitute a non-equivalent factor in the formula because of the 
five year use without holding the hearing required under 7 U.S.C. 
Sec. 608c. 


The change in the Order is not a mere substitute of the Chicago 
referent into the Milwaukee Order for a temporary period during 
the emergency caused by the rescission of the Chicago Order. 
The change is the substitution of a new factor, i.e., “minus 
24 cents” to be used instead of the Chicago referent, and the 
change is permanent unless the Milwaukee Order producers are 
given a hearing at which they might have the opportunity to 
rescind the Order or the part in issue here. 


The district court also decided to dismiss on the alternative 
ground that even if the change in the formula was an amendment 
which required a hearing, milk producers had no standing to 
object to the failure of the Secretary to hold such a hearing. The 
district court and the Secretary rely on Benson v. Schofield, 236 
F.2d 719, to support this holding. Appellants rely on Stark v. 
Wickard, 321 U.S. 288, and on Blair v. Freeman, 370 F.2d 229, 
to support their argument in favor of standing. These cases are 
not in point, however, since they all involve attempts by producers 
to attack an action of the Secretary which affected the minimum 
price they would be paid for milk but did not violate any specific 
right given the producers under the Agricultural Adjustment Act. 
Here the producers allege that the Secretary failed to hold a hear- 
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ing which the Act required him to hold. Upon the holding of such 
a hearing the producers, as interested parties, are entitled to 
present evidence. 7 C.F.R. Sec. 900.8(b). Moreover, before any 
amendment, proposed after a hearing, could take effect it would 
have to be approved by a vote of the producers. 7 U.S.C. Sec. 
608c(8) (A) and (B). Because the Secretary’s alleged violation 
of the Act denied producers rights which are granted under the 
Act they have standing to assert the alleged illegality in the 
federal courts. 


In my opinion the district court judgment is wrong. I think 
the Secretary abused his discretion and exceeded his authority. 
I would reverse and remand with directions to order the Secretary 
to conduct a hearing on the Order as amended and to give the 
producers an opportunity to vote on whether or not to continue 
in effect the Order issued. I would not grant the injunction sought 
since I believe that the Secretary could allow the present Order 
including the amendment to remain in effect pending the outcome 
of the hearing. 
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Commodity Exchange Act 


Simmons, Roy D. CEA Docket No. 149. Position limit 
—Suspension of registration—Stipulation ..............0.0.000..0.... 48 


WILLEY, ROBERT E., EARLE M. Comps III, RicHarp A. 
FRYMIRE, and Howarp §S. FIsHER. CEA Docket 
No. 144. Wash transactions—Noncompetitive trades 
—Denial of trading privileges—Suspension of reg- 
istrations—Stipulation . 


(No. 11,579) 


In re ROBERT E. WILLEY, EARLE M. Comss III, RICHARD A. FRY- 


MIRE, and HowArbD S. FISHER. CEA Docket No. 144. Decided 
January 4, 1968. 


Wash transactions—Noncompetitive trades—Suspension of 
registrations—Denial of trading privileges—Stipulation 


Respondents consented to the issuance of an order suspending the registra- 
tions of the floor broker respondents and directing all contract markets 
to refuse trading privileges to all respondents for activities involving 
fictitious or wash transactions and noncompetitive trades. 


Earl L. Saunders for Commodity Exchange Authority. 
Robert P. Howington, Jr., of Pope, Ballard, Uriel, Kennedy, Shepard & 
Fowle, Chicago, Ill., for respondents Willey and Frymire. 
Sidney C. Hamper and Arthur A. Reiser, Jr., of Hamper & Reiser, 


Chicago, Ill., for respondents Combs and Fisher. 
Jack W. Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), in which the respondents are 
charged with making wash trades and noncompetitive trades in 
wheat and soybean futures in violation of the act and the regula- 
tions thereunder. A hearing was had in Chicago before Jack W. 
Bain, Office of Hearing Examiners. On December 18, 1967, after 
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the complainant had presented evidence and while the hearing 
was in recess, the respondents filed separate stipulations in which 
they admit, for the purposes of this proceeding and for such 
purposes only, the facts hereinafter set forth insofar as such 
facts concern the particular respondent, and agree to the entry of 
the order contained herein, without futher proceedings. 


FINDINGS OF FACT 


1. The Chicago Board of Trade is now and was at all times 
material herein a duly designated contract market under the 
Commodity Exchange Act. 


2. Respondent Robert E. Willey is an individual whose busi- 
ness address is Fourth Floor, 141 West Jackson Boulevard, Chica- 
go, Illinois. He is now and was at all times material herein a 
registered floor broker under the Commodity Exchange Act and 
a member of the Chicago Board of Trade. 


3. Respondent Earle M. Combs III is an individual whose busi- 
ness address is Room 1502, 141 West Jackson Boulevard, Chicago, 
Illinois. He is now and was at all times material herein a member 
of the Chicago Board of Trade. 


4. Respondent Richard A. Frymire is an individual whose busi- 
ness address is Room 1388, 141 West Jackson Boulevard, Chicago, 
Illinois. He is now and was at all times material herein a regis- 
tered floor broker under the Commodity Exchange Act and a 
member of the Chicago Board of Trade. 


5. Respondent Howard S. Fisher is an individual whose busi- 
ness address is Room 1632, 141 West Jackson Boulevard, Chicago, 
Illinois. He is now and was at all times material herein a regis- 
tered floor broker under the Commodity Exchange Act and a 
member of the Chicago Board of Trade. 


6. The transactions specified herein were in wheat and soybean 
futures and were entered into on or subject to the rules of the 
Chicago Board of Trade. At all times material herein wheat and 
soybean futures on the Chicago Board of Trade were traded in 
job lot units of 1,000 bushels and in round lot units of 5,000 
bushels. 


7. During the period from May 21, 1965, through February 28, 
1966, respondents Robert E. Willey, Earle M. Combs III and 
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Richard A. Frymire, entered into transactions as specified in the 
tabulation below. In entering into the said transactions the said 
respondents acted pursuant to, and in accordance with, an under- 
standing or arrangement that reciprocal and offsetting purchases 
and sales would be made at little or no price advantage or dis- 
advantage to the respondents for whose accounts the purchases 
and sales were made. 
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8. During the period from November 8, 1965, through May 19, 
1966, respondents Robert E. Willey and Richard A. Frymire, 
acting as principals, and respondent Howard S. Fisher, acting 
in his capacity of floor broker, entered into transactions as speci- 
fied in the tabulation below. In entering into the said transactions 
the said respondents acted pursuant to, and in accordance with, 
an understanding or arrangement that reciprocal and offsetting 
purchases and sales would be made at little or no price advantage 
or disadvantage to the respondents for whose accounts the pur- 
chases and sales were made. 
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9. The transactions in wheat and soybean futures specified in 


Findings of Fact 7 and 8 above, were capable of being used for 


(1) hedging a transaction in interstate commerce in wheat 
or soybeans, respectively, or the products or by-products thereof, 
or (2) determining the price basis of a transaction in interstate 
commerce in wheat or soybeans, respectively, or (3) delivering 


wheat or soybeans, respectively, sold, shipped, or received in inter- 


state commerce. 


CONCLUSIONS 
By reason of the findings set forth in the Findings of Fact, 


it is concluded that, as charged in the complaint, the respondents: 


(1) entered into transactions which were, or were of the character 
of, wash sales and fictitious sales, in wilful violation of section 4c 
of the Commodity Exchange Act (7 U.S.C. 6c), and (2) executed 


purchases and sales of commodities for future delivery in a man- 
ner which was not open and competitive, in wilfull violation of 
section 1.38 of the regulations issued under the act (17 CFR 1.38). 


Complainant states that the administrative officials of the Com- 


modity Exchange Authority have carefully considered the pro- 
posed stipulations and order, and that they believe the proposed 


sanctions are adequate and that prompt entry, without further 
proceedings, of the order to which the respondents have consented 
will constitute a satisfactory disposition of this case, serve the 


public interest, and effectuate the purposes of the Commodity 


Exchange Act. Complainant recommends, therefore, that the stip- 


ulations and waivers submitted by the respondents be accepted 
and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, (1) the registrations of respondents Robert E. Willey and 
Richard A. Frymire as floor brokers are suspended for a period 
of fifteen (15) days, (2) the registration of respondent Howard 


S, Fisher as floor broker is suspended for a period of seven (7) 


days, and (3) all contract markets shall refuse all trading privi- 
leges to respondents Robert E. Willey, Earle M. Combs III and 
Richard A. Frymire for a period of fifteen (15) days and to 
respondent Howard S. Fisher for a period of seven (7) days, such 


refusal to apply to all trading done and positions held by them 


directly or indirectly. 
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A copy of this Decision and Order shall be served upon each of 
the parties and upon each contract market. 


(No. 11,580) 


In re Roy D. Stmmons. CEA Docket No. 149. Decided January 24, 
1968. 


Position limit—Denial of trading privileges—Suspension of registration 
—Stipulation 


Respondent consented to the issuance of an order suspending his registration 


as a floor broker under the act for a period of 15 days and directing all 
contract markets to refuse all trading privileges to him during such 
period for his violations of the act in exceeding the maximum specula- 
tive position limit in potato futures on the New York Mercantile Ex- 


change. 


Earl L. Saunders for Commodity Exchange Authority. 
Max Chill, of Max and Herman Chill, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), in which the respondent, a trader in com- 
modity futures and a registered floor broker under the act, is 
charged with exceeding the maximum speculative position limit 
in potato futures in violation of section 4a of the act (7 U.S.C. 6a) 
and the order of the Commodity Exchange Commission (17 CFR 
150.10). 


No hearing has been held with respect to this proceeding. On 
January 23, 1968, the respondent submitted a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
he withdraws his answer previously filed, admits, for the purposes 
of this proceeding and for such purposes only, the facts herein- 
after set forth, waives hearing on the charges, and consents to the 
entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Roy D. Simmons, an individual whose business 
address is Room 2118, 141 West Jackson Boulevard, Chicago, 
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Illinois, is now, and was at all times materia] herein, a member 
of the New York Mercantile Exchange and a registered floor 
broker under the Commodity Exchange Act. 


2. The New York Mercantile Exchange, hereinafter called the 


exchange, is now, and was at all times material herein, a duly 
designated contract market under the Commodity Exchange Act. 


38. On the dates specified in the table below, the respondent 
made speculative transactions and held or controlled net short 


speculative positions in the May 1968 potato future on the ex- 
change as follows: 


Transactions Net Short 
Date Purchases Sales Speculative Position 
1967 (In Carlots) (In Carlots) 
September 11 24 151 
12 _ 151 
13 10 161 
14 — 161 
15 10 171 
18 10 181 
19 41 140 


4, On February 17, 1967, the respondent bought 30 and sold 
60 carlots of May 1967 potato futures on the exchange, resulting 
in his having a net short speculative position of 160 carlots of 
such futures. In a letter dated February 23, 1967, to the Chicago 
office of the Commodity Exchange Authority, the respondent 


stated, “I am sorry to report that on February 17, 1967, I over- 
traded the May option of potatoes by ten (10) cars.” In a letter 
dated March 1, 1967, the Acting Administrator of the Commodity 


Exchange Authority wrote to the respondent as follows: 


Our Chicago office reported that you held a short speculative 
position of 160 carlots in the May potato future on February 


17, 1967, which was in excess of the limit. You acknowledged 
this in your letter to Mr. Harper of February 23. Also, you 
reduced this position to within the limit on February 20. 


We know that you are well aware of the speculative limits 
in force on regulated commodities. Therefore, you should take 
every precaution to avoid trading or holding positions in 
excess of the limits. 


Holding speculative positions or trading in excess of the 
limits in any regulated commodity on which limits have been 
established by the Commodity Exchange Commission is a 





50 COMMODITY EXCHANGE ACT 
Cite as 27 A.D. 48 


violation of the Commodity Exchange Act. Any further viola- 
tion could result in action intended to deny you trading priv- 
ileges on all contract markets. 


5. On July 30, 1962, a complaint was issued in CEA Docket No. 
108, charging that the respondent exceeded the speculative limits 
on daily trading and positions in eggs for future delivery on the 
Chicago Mercantile Exchange during the period from January 2 
through January 11, 1962, and that the respondent filed false 
reports covering his trading and positions. On August 30, 1962, 
in respect to such charges, the respondent submitted a stipulation 
in which he admitted the factual allegations in the complaint and 
consented to an order suspending his registration as a floor broker 
for a period of 30 days and directing all contract markets to re- 
fuse all trading privileges to him for a period co-extensive with 
the suspension of his floor broker registration. Such an order was 
issued by the Judicial Officer on August 31, 1962. 


CONCLUSIONS 


The facts admitted by the respondent are identical to the facts 
alleged against him in the complaint, and these have been adopted 
as the Findings of Fact in this proceeding. By reason of these 
findings, it is concluded that, as charged in the complaint, the 
respondent traded in May 1968 potato futures on the exchange in 
amounts which resulted in net positions in excess of the maximum 
permissible quantity of 150 carlots, in wilful violation of section 
4a of the Commodity Exchange Act, and the order of the Com- 
modity Exchange Commission establishing limits on positions 
and trading in potato futures (7 U.S.C. 6a; 17 CFR 150.10). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanctions are adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondent has 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. The complainant, therefore, recommends 
that the stipulation and waiver submitted by the respondent be 
accepted and that the proposed order be issued. It is so concluded. 
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ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, the registration of respondent Roy D. Simmons as floor 
broker under the Commodity Exchange Act is suspended for a 
period of fifteen (15) days and all contract markets shall refuse 
all trading privileges to respondent Roy D. Simmons during this 
period, such refusal to apply to all trading done and all positions 
held by him, directly or indirectly. 


A copy of this Decision and Order shall be served upon each of 
the parties and upon each contract market. 
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(No. 11,581) 


In re W. I. BOWMAN, d/b/a CAPITAL STOCK YARDS, CAMDEN 
Stock YARDS, and TRI-COUNTY STOCK YARDS. P&S Docket 
No. 2856. Decided January 4, 1968. 


Termination of suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on September 14, 1964, suspending 
respondent as a registrant under the Act “for a period of 30 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent”. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of respond- 
ent W. I. Bowman, as a registrant under the Act, as respondent 
has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of W. I. Bowman, as a registrant 
under the Act in the order of September 14, 1964, is hereby termi- 
nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 54 


(No. 11,582) 


INTERSTATE LIVESTOCK COMMISSION COMPANY v. GEORGE ANDREW 
VoyTus and SAM MANCINI. P&S Docket No. 3746. Decided 
January 4, 1968. 


Purchase based in fraud—Recovery by defrauded agent—Bona fide 
purchaser not liable 


Complainant, a defrauded agent, is entitled to recover from its principal the 
original purchase price plus commission for livestock purchased on be- 
half of principal who used assumed name and authorized draft on non- 
existent bank. Expense incurred by complainant in attempting to locate 
principal for purposes of collection not allowed. Bona fide purchaser not 
liable to complainant and complaint dismissed as to this respondent. 

Robert C. Earley, Indiana, Pa., for complainant. 

Milton D. Rosenberg and Thomas D. Gladden, of Bloom, Bloom, Rosen- 
berg & Bloom, Washington, Pa., for respondent Sam Mancini. 
Robert R. Kimmel, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on April 26, 1966, com- 
plainant seeks reparation from respondents in the sum of 
$13,463.56, which is alleged to be the purchase price plus expenses 
incurred in connection with the sale by complainant of 53 head 
of livestock to respondent Voytus. It is further alleged that in 
arranging for the purchase from complainant, Voytus used an 
assumed name, and instructed complainant to draw a draft on a 
bank that was subsequently discovered to be nonexistent. It is also 
alleged that respondent Mancini assisted Voytus in disposing of 
the cattle and “obtained the funds from the sale of such cattle in 
order to prevent [complainant] from recovering said cattle for 
which payment had not been made.” 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Consumer and 
Marketing Service (now the Packers and Stockyards Administra- 
tion), United States Department of Agriculture, and filed in this 
proceeding pursuant to section 202.40 of the rules of practice (9 
CFR 202.40), were served upon respondent Voytus on August 19, 
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1966, and upon respondent Mancini on August 17, 1966. A copy 
of the investigative report was served upon complainant on Au- 
gust 18, 1966. 


Respondent Mancini filed an answer dated August 26, 1966, 
generally denying the allegations of the complaint and alleging 
that he made “a bona fide purchase of [the] 53 head of cattle. . . 
for a fair and full consideration . . .” and that “in the course of 


his business the cattle were subsequently sold at his regular out- 
let.” 


No answer was filed by respondent Voytus, notwithstanding 
the fact that, at the time of service of the complaint, he was noti- 
fied in writing that under the rules of practice (9 CFR 202.41 (c)), 
a failure to file an answer is deemed an admission of the facts 
alleged in the complaint. 


Complainant requested an oral hearing, which was held in 
Pittsburgh, Pennsylvania, on February 17, 1967. Robert R. 
Kimmel, Office of the General Counsel of this Department, served 
as presiding officer. Complainant was represented at the hearing 
by Robert C. Earley, Attorney, Indiana, Pennsylvania, and re- 
spondent Mancini was represented by Thomas D. Gladden and 
Milton D. Rosenberg, Attorneys, Washington, Pennsylvania. Re- 
spondent Voytus was not represented at the hearing. Two wit- 
nesses testified on behalf of complainant and Mancini testified on 
his own behalf. Complainant and respondent Mancini filed pro- 
posed findings of fact and orders, and supporting briefs and re- 
spondent Mancini filed a reply to complainant’s brief. 


FINDINGS OF FACT 


1, Complainant, Interstate Livestock Commission Company, 
Oklahoma City, Oklahoma, owned by Raymond Coit, is now, and 
was at all times material herein, a market agency, registered with 
the Secretary of Agriculture to buy and sell livestock on a com- 
mission basis at the Oklahoma National Stock Yards, Oklahoma 
City, Oklahoma, a posted stockyard under the Act. 


2. Respondent George Andrew Voytus, hereinafter referred to 
as “Voytus,” Indiana, Pennsylvania, is an individual who at all 
times material herein was engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account. 


8. Respondent Sam Mancini, hereinafter referred to as “Man- 
cini,” Scenery Hill, Pennsylvania, is an individual who at all times 
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material herein was engaged in the business of a dealer, registered 
with the Secretary of Agriculture to buy and sell livestock in 


commerce for his own account. 


4. On March 9, 1966, complainant purchased 53 head of live- 
stock at the Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, for the account of Voytus, without disclosing to the 
sellers that complainant was acting as an agent. Pursuant to in- 


structions from Voytus, who throughout the transaction with 


complainant used the assumed name of “Andy Boit,” complainant 


drew a draft on the “Penn National Bank,” Pittsburgh, Penn- 
sylvania, in the amount of $12,963.56. The bank upon which the 
draft was drawn was ascertained by complainant’s bank to be 


nonexistent. Subsequently, complainant received, unsolicited from 


Voytus, a note for the amount of the purchase price. Neither the 
draft nor the note has been paid. 

5. The cattle were consigned to Voytus at Marchand, Pennsyl- 
vania, but instead, pursuant to Voytus’ instructions to the truck 


driver, were delivered to Mr. Walter Dinger at the Showalter’s 


Livestock Exchange Stockyard, Duncansville, Pennsylvania. The 


cattle arrived on March 12, 1966, and Mr. Dinger refused to sell 
the cattle for Voytus. Voytus then arranged to have Mancini 
truck the cattle, purportedly to a farm owned by Voytus. Mancini 


arrived at Duncansville early in the morning of March 14, 1966 


and Mancini and Dinger loaded the cattle onto Mancini’s truck. 


Dinger told Mancini that he “wouudn’t touch the cattle with a 
ten-foot pole.’”? Inclement weather prevented the delivery of the 
cattle to the farm and Mancini, meeting Voytus at approximately 


4:00 a.m. on March 14, at a gas station, refused Voytus’ request 


to then transport the cattle to Cleveland, Ohio. Voytus offered to 


sell the cattle to Mancini instead and Mancini purchased them for 
$10,365.00, based on an estimated weight for the entire load. Man- 
cini paid Voytus for the cattle with a check that was cashed at 
Mancini’s bank by Voytus about 9:00 a.m. the same day. Voytus, 


throughout the transaction with Mancini, used the assumed name 
of “Andy Voits.” 


6. Mancini sold 49 head of the lot through a market agency at 
a stockyard in Lancaster, Pennsylvania, and received the net pro- 


ceeds from such sale in the amount of $10,765.45. The remaining 


4 head were sold by Mancini at his farm for approximately 29 
cents per pound. 
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7. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent Voytus to file an answer is deemed an 
admission of the facts alleged in the complaint (9 CFR 202.41 
(c)). Voytus’ failure to pay to complainant the price of the 53 


head of cattle purchased for his own account in commerce is an 


unjust and unreasonable practice in violation of the Act for which 


reparation may be awarded. Dinesen v. Hitchcock, 23 A.D. 524 
(1964) ; Burris v. Casa Grande Livestock, 26 A.D. 125 (1967). 


The first issue raised by Mancini is that the Secretary is with- 


out jurisdiction in this proceeding. Such contention is without 
merit. Pardee v. Boren, 21 A.D. 1839 (1962). 


Mancini’s liability to complainant is next in issue. Initially, it 
must be established that complainant, as the agent for Voytus, 


has standing to recover from someone other than his principal. 


We conclude that it does. The giving to complainant, by instruc- 
tions to draw it, of a worthless draft, must be regarded as fraudu- 


lent. See Sullivan v. Wells, 89 F. Supp. 317 (D. Neb. 1950) ; Call 
v. Winter Livestock Com. Co., 11 A.D. 3 (1952); Truss v. Kime 


et al., 22 A.D. 460 (1963) ; Farmers Marketing v. Rippentrop, 25 


A.D. 608 (1966). Complainant relinquished possession of the 


cattle only because respondent Voytus instructed complainant 
to draw a draft in purported payment of the livestock. The record 
does indicate that complainant may have been inprudent in not 
sufficiently checking the credit of Voytus, but there is insufficient 


evidence to establish that complainant acted so unreasonably with 


respect to such transaction as to be denied recovery on the basis 
of its actions. 


Complainant, thus defrauded, retains an equitable lien, through 


subrogation, which it can exercise against anyone but a bona fide 


purchaser for value without notice. Truss v. Kime, supra, and 


cases cited therein. Under both the equitable remedy of rescission, 
and the holding that the property is subject to an equitable lien, 
through subrogation, the defrauded person is entitled to follow 


the goods or the proceeds of the sale of the goods where they can 


be identified. 46 Am. Jur., Sales § 656; Scott on Trusts, § 461 et 


seq. (1956) ; Call v. Winter Livestock Com. Co., supra. 
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The final issue, therefore, is whether respondent Mancini was 
a bona fide purchaser. We conclude he was. Mancini contends 
that the purchase by him from Voytus was made in due course 


under circumstances which were ordinary in the livestock trade 


and business, that he paid a full and fair price for the cattle as 


evidenced by the price per hundredweight that he paid and the 
price per hundredweight that he resold them for, and that at no 
time did he attempt to conceal the true facts of the total trans- 


action as they were known to him. Mancini claims not to have had 
to his knowledge any prior dealings with Voytus, either as George 


Voytus or under any assumed name. 


The record does, in fact, support Mancini’s contention that, to 
his knowledge, he did not have any prior dealings with Voytus 


which would give him knowledge of facts sufficient to cause a 
reasonably prudent person to make a further investigation to 
ascertain whether anyone other than Voytus had an interest in 


the cattle. The evidence with respect to an incident in February 


of 1966, is inconclusive and cannot be held to establish that Man- 


cini had dealt with Voytus in connection with an aborted attempt 
to haul some cattle from a railroad station. See Morrow Shoe Mfg. 
Co. v. New England Shoe Co., 57 Fed. 685 (7th Cir., 1893) ; 46 


Am. Jur. Sales § 472; Call v. Winter Livestock Com. Co., supra. 
Although Dinger told Mancini that he would not touch the cattle 


with a “‘ten-foot pole,’”’ Mancini denies being told any particular 
facts that would put him on notice that the cattle in question had 
not been paid for. Moreover, the evidence is very conflicting as 


to exactly what additional statements were made by Dinger to 
Mancini. Dinger admittedly did not know whether the cattle had 
been paid for. The evidence with respect to whether the cattle 
were western or southern cattle appears to have no bearing on the 


question of whether they had been paid for. by Voytus. Moreover, 


the circumstances surrounding the sale, albeit unusual for most 
industries, are not uncommon to the livestock industry. Therefore, 
it is concluded that no violation of the Act by Mancini is estab- 
lished, and the complaint should be dismissed as to him. 


As previously stated, Voytus is liable for the amount of the 
original purchase price plus commission, for a total of $12,963.56. 
Complainant is not entitled to expenses incurred in attempting 
to locate Voytus for purposes of collecting the purchase price. 
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ORDER 


The complaint is hereby dismissed as to respondent Sam Man- 
cini. Within 30 days from the date hereof, respondent George 


Andrew Voytus, shall pay complainant as reparation the sum of 
$12,963.56, with interest thereon at the rate of 6% per annum 
from April 1, 1966, until paid. 

Copies hereof shall be served upon the parties. 


(No. 11,583) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided January 4, 1968. 


Rates and charges—Proceeding vacated and dismissed under 
Regulations § 203.11 


Where neither current economic conditions nor any other circumstances now 


existing require continuation of this proceeding it is vacated and dis- 
missed in conformity with § 203.11 of the regulations. 


J. Robert Franks for Packers and Stockyards Administration. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.). The respondent is now 
operating under an order issued on March 18, 1966 (25 A.D. 342), 
authorizing assessment of the current temporary schedule of 
rates and charges to and including January 31, 1968, unless modi- 
fied or extended by further order before the latter date. 

On November 14, 1967, a petition was filed on behalf of the re- 
spondent requesting that the rate order in this proceeding be va- 
cated and the proceeding dismissed in conformity with § 203.11 of 
the statements of general policy under the Packers and Stockyards 
Act (9 CFR 203.11). Notice of the petition and its contents was 
published in the Federal Register on December 5, 1967 (32 F.R. 
17443), and, although interested persons were afforded an op- 
portunity to file written data, views, comments, or arguments 
with respect to the petition, no such documents were filed. 
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The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic 
conditions, the present marketing structure in the trade territory, 
nor any other circumstances now existing require the continua- 
tion of this proceeding. Therefore, the Administration recom- 
mended that respondent’s petition be granted and the orders now 
in effect in this proceeding be vacated and the proceeding be dis- 
missed: Provided, however, That such dismissal will not preclude 
the institution of another rate proceeding in the future against 
respondent if the Administration deems such a proceeding war- 
ranted under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed on behalf of respondent on November 14, 1967, is 
granted, and the basic order and any other order in effect as of 
the effective date of this order are hereby vacated and this pro- 
ceeding is hereby dismissed, without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 
cedure with respect to changes in respondent’s rates and charges, 
it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 


(No. 11,584) 


In re A. W. DEVEREAUX. P&S Docket No. 3911. Decided January 
4, 1968. 


Failure to pay when due—Checks—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from failing to pay when due the full purchase price of live- 
stock purchased in commerce and from issuing insufficient funds checks 
in purported payment thereof. 
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Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on October 10, 1967, by the Acting Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on December 19, 1967, 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) A. W. Devereaux, hereinafter referred to as the respond- 
ent, is an individual whose address is Meeker, Oklahoma. 


(b) Respondent is and at all times material herein was en- 
gaged in the business of buying and selling livestock in commerce 
for his own account as a dealer within the meaning and subject 
to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of No.of Purchase Purchased Amount Not 
Purchase Head Price at Paid When Due 
1967 


February 10 17 $1,386.53 Hughes County Sale Barn $ 634.04 
Holdenville, Okla. 


February 17 10 777.70 Hughes County Sale Barn 676.05 
Holdenville, Okla. 
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Date of 
Purchase 
1967 


February 24 9 


April 14 22 
April 21 18 
May 5 7 
June 23 7 


January 12 18 
January 19 14 


February 2 9 


March 9 10 
March 16 10 
April 6 21 
April 13 6 
April 20 19 


No.of Purchase 
Head 


Price 


1,045.98 


1,556.90 


1,044.18 


631.76 


613.77 


$1,711.01 


1,250.05 


922.88 


1,231.49 


1,100.11 


1,777.65 


622.43 


1,890.77 


Purchased Amount Not 
at Paid When Due 
Hughes County Sale Barn 580.38 
Holdenville, Okla. 
Hughes County Sale Barn 1,395.06 
Holdenville, Okla. 
Hughes County Sale Barn 1,044.18 
Holdenville, Okla. 
Hughes County Sale Barn 510.01 
Holdenville, Okla. 
Hughes County Sale Barn 613.77 
Holdenville, Okla. 
Creek Nation Stockyards $1,711.01 
Okmulgee, Okla. 
Creek Nation Stockyards 1,250.05 
Okmulgee, Okla. 
Creek Nation Stockyards 922.88 
Okmulgee, Okla. 
Creek Nation Stockyards 1,231.49 
Okmulgee, Okla. 
Creek Nation Stockyards 1,100.11 
Okmulgee, Okla. 
Creek Nation Stockyards 1,777.65 
Okmulgee, Okla. 
Creek Nation Stockyards 622.43 
Okmulgee, Okla. 
Creek Nation Stockyards 1,890.77 


Okmulgee, Okla. 


3. Respondent, in connection with his operations as a dealer, 
in connection with the livestock purchases in commerce set forth 
in Finding of Fact 2 herein, in purported payment or partial pay- 
ment therefor issued checks which were returned unpaid by the 
bank on which they were drawn because respondent did not have 
sufficient funds on deposit in the account on which such checks 
were drawn. The amounts in which such checks were drawn are 
set forth in Finding of Fact 2 herein, under the column headed 
“Amount Not Paid When Due.” 





———— os 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act, supra. Inas- 
much as complainant has recommended that the order consented 
to be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
and (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,585) 


In re HAROLD G, MILLER and HAROLD H. NEuDoRFF. P&S Docket 
No. 3768. Decided January 4, 1968. 


False weights—Accountings—Suspension of registrations—Consent 


Respondents consented to an order requiring them to cease and desist from 
selling, or purchasing for others, livestock on the basis of false weights, 
executing or causing others to execute false or incorrect accounting 
documents in connection with livestock transactions and causing such 
documents to be made part of the accounts and records of a person 
subject to the act and suspending them as registrants under the act 
for a period of 15 days. 


Dona Kahn for complainant. 
J. B. Shultz, of Woods, Fuller, Shultz & Smith, Sioux Falls, S. D., for 
respondent Harold G. Miller. 
Claude A. Hamilton, Sioux Falls, S. D., for respondent Harold H. 
Neudorff. 
Jack W. Bain, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on December 14, 1966, by the Acting Director, 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice (now the Packers and Stockyards Administration), United 
States Department of Agriculture. The complaint charges that 
respondents, during the period February 1, 1964, through July 
31, 1965, participated in an arrangement, agreement, or under- 
standing pursuant to which respondent Miller purchased sheep 
for his own account, sold them to Swift and Company, through 
respondent Neudorff, and respondent Neudorff prepared and sub- 
mitted to his employer, Swift and Company, memoranda and 
accountings showing false and incorrect weights, on the basis of 
which Swift over paid respondent Miller for the livestock. Re- 
spondents each filed an answer, in essence denying that they 
falsified weights on the livestock in issue, and requesting oral 
hearing. On November 16, 1967, an oral hearing was convened in 
Sioux Falls, South Dakota, before Jack W. Bain, Hearing Exam- 
iner. Complainant was represented by Mrs. Dona Kahn, Office of 
the General Counsel, United States Department of Agriculture. 
Respondent Miller was represented by J. B. Shultz, attorney, 
Sioux Falls, South Dakota, and respondent Neudorff was repre- 
sented by Claude A. Hamilton, attorney, also of Sioux Falls. 


Following a day and one-half of hearing, counsel for complain- 
ant read into the record a stipulation by the parties in which re- 
spondents (1) admit the facts alleged in paragraphs I and II of 
the complaint and further admit that the Secretary has jurisdic- 
tion in this matter; (2) admit, for the purposes of this proceeding 


and for such purposes only, the facts alleged in paragraphs III 
and IV of the complaint, and consent to the issuance of specified 
orders, containing findings of fact and conclusions based upon the 
allegations set forth in the complaint as the findings of fact and 
conclusions of the Secretary of Agriculture; (3) waive further 


oral hearing and the Examiner’s report; and (4) consent to the 


issuance of the orders set forth below, which orders shall have 
the same force and effect as if entered after full hearing, to be- 
come effective on the sixth day after service respectively upon 
said respondents. 
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Complainant recommended, at the hearing, that the orders 
consented to by respondents be issued and the hearing was then 
closed. 


FINDINGS OF FACT 


1. The Sioux Falls Stock Yards, Sioux Falls, South Dakota, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the provi- 
sions of the Act. 


2. (a) Harold G. Miller, hereinafter referred to as respondent 
Miller, is an individual with his principal place of business located 
at the stockyard. 


(b) Respondent Miller is now and at all times material 
herein was: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock at 
the stockyard on a commission basis; 


(2) registered with the Secretary of Agriculture, to- 
gether with Cliff W. Benson, a partner, as a market agency to 
buy livestock at the stockyard and as a dealer to buy and sell live- 


stock in commerce. 


(c) Harold H. Neudorff, hereinafter referred to as respond- 
ent Neudorff, is an individual with his principal place of busi- 
ness located at the stockyard at the time of the transactions in 
issue. 


(d) Respondent Neudorff was at all times material herein: 


(1) engaged in the business of buying livestock in com- 
merce; 


(2) registered with the Secretary of Agriculture as 
a dealer to buy livestock at the stockyard for slaughter purposes 
only for Swift and Company, Chicago, Illinois, a packer. 


3. Respondents, at the stockyard, on or about the dates and in 
the transactions described below, and in other similar transactions 


at divers other times during the period from February 1, 1964, 


through July 31, 1965, participated in an arrangement, agree- 
ment or understanding pursuant to which respondent Miller on 
divers occasions purchased sheep for his own account, which sheep 
he sold to Swift and Company, through respondent Neudorff; 
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respondent Neudorff prepared and submitted to his employer, 
Swift and Company, memoranda and accountings showing false 
and incorrect weights as the weights of the sheep, and in con- 
nection with the transaction of January 18, 1965, referred to 
below, falsely and incorrectly showing the number of sheep 
delivered to him for Swift and Company, and issued, or caused 
to be issued, Swift and Company checks in payment for said sheep 
on the basis of such false and incorrect memoranda and account- 
ings; and respondent Miller received and accepted from Swift 
and Company payments for said sheep based on such false and 
incorrect weights. The said false and incorrect memoranda and 
accountings, prepared and submitted by respondent Neudorff to 
Swift and Company, were made a part of the accounts and records 
of said packer. 

Specifically, respondent Miller, at the stockyard, purchased 
sheep for his own account and sold them to Swift and Company, 


through respondent Neudorff. The sheep remained at the stock- 


yard until they were delivered to Swift and Company without 
being reweighed. Respondent Neudorff, in each transaction, pre- 
pared and submitted to Swift and Company an accounting memo- 


randum and an accounting sheet falsely and incorrectly showing 


the weight of the sheep, and issued or caused to be issued a check 
payable to respondent Miller in payment of the sheep on the basis 
of said false and incorrect weights. Respondent Miller received 
and accepted said payments based on the false and incorrect 


weights. Such transactions are set forth below: 


Date 
of No. of Date sold to 
Purchase Head Weight Swift & Co. Weight Price 
1964 (Pounds) 1964 (Pounds) 


February 17,18 3872 35,385 February 19 86,085 $7,848.48 
February 18, 19 132 13,845 February 19 14,645 8,185.28 


February 24, 25 369 36,035 February 25 86,840 7,865.30 
October 6, 7 79 7,015 October 8 7,140 1,749.40 
1965 
January 7 20 2,015 January 7 2,205 624,58 
January 13 441 44380 January 18 44,880 9,992.98 
January 11 49 5,275 January 11 5,375 1,204.81 
January 14 8 850 January 14 950 555.55 
January 25, 26 56 6,005 January 26 6,125 1,729.60 
February 16 14 1,220 February 16 © 1,520 448.35 


July 14 115 = 11,980 = July 14 12,380 8,898.92 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)). See Fred E. Mizaur, 25 A.D. 528 (1966) ; Joseph 
Mitchell, 21 A.D. 124 (1962), aff. 308 F.2d 855 (7th Cir. 1962), 
cert. denied, 372 U.S. 935 (1963) ; Mid-South Packers, Inc. et al., 
26 A.D. 288 (1967). Inasmuch as complainant has recommended 
that the orders consented to by respondents be issued, they will 
be so issued. 


ORDER 


1. Respondent Harold G. Miller shall cease and desist from: 


(a) selling livestock in commerce on the basis of false and 
incorrect weights; 


(b) collecting for livestock sold by him, in commerce, on the 
basis of false and incorrect weights; 


(c) executing or causing other persons to execute false or 
incorrect invoices, accounts, documents or memoranda in con- 


nection with livestock transactions in commerce; and 
(d) causing false and incorrect accounting documents or 


memoranda to be made a part of the accounts and records of a 
person subject to the Act. 


Respondent Miller is suspended as a registrant under the 
Act for a period of 15 days. 


2. Respondent Harold H. Neudorff shall cease and desist from: 


(a) purchasing livestock in commerce for his employer, or 
others, on the basis of false and incorrect weights; 


(b) executing or causing other persons to execute false and 


incorrect documents or memoranda in connection with livestock 
transactions in commerce; 


(c) causing false and incorrect documents or memoranda 
to be made a part of the accounts and records of a person subject 
to the Act; and 

(d) causing a person purchasing livestock in commerce to 


pay for such livestock on the basis of false and incorrect weights. 


Respondent Neudorff is suspended as a registrant under the 
Act for a period of 15 days. 
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These orders shall become effective on the sixth day after 
service thereof upon the respective respondents and copies hereof 


shall be served upon the parties. 


(No. 11,586) 


In re Roy C. TOWNSEND, d/b/a MADISON STOCK YARDS. P&S 
Docket No. 3799. Decided January 4, 1968. 


Market agency—False weights—Suspension of registration 


Respondent is ordered to cease and desist from weighing and paying for 


livestock at false and incorrect weights, issuing scale tickets on the 


basis of such false weights and failing to operate livestock scales in 
accordance with regulations, is ordered to keep records that fully dis- 
close all transactions in his business under the act and is suspended as a 
registrant under the act for a period of 30 days. 


Donald E. Graham for complainant. 


W. T. Davis, of Davis & Browning, Madison, Fla., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 22, 1967, to which respondent did not file excep- 


tions, are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 20th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 8, 1967, by the 
Packers and Stockyards Division, Consumer and Marketing Serv- 


ice (now the Packers and Stockyards Administration), United 
States Department of Agriculture. The respondent, Roy C. Town- 
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send, doing business as Madison Stock Yards, Madison, Florida, 
was charged with selling cattle on commission by weight at less 


than the true weights, paying the consignors on the basis of the 


false weights, weighing the livestock when the scale was not in 


balance, entering the false weights in his records, issuing accounts 
of sale and bills not showing the true names of the buyers, issuing 
scale tickets not serially numbered and not identifying who did 
the weighing, and failing to issue and keep scale tickets for hogs 


weighed, 


Respondent filed an answer on April 3, 1967, denying any 
willful violations, indicating that if there were any false weights, 
they must have been caused by defects in the scale not caused or 


known of by him, and requesting a hearing. 


An oral hearing was held in Tallahassee, Florida, on May 24, 
1967, before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture. Donald E. 
Graham, Office of the General Counsel, United States Department 


of Agriculture, appeared as attorney for complainant, and W. T. 


Davis, of the firm of Davis & Browning, Madison, Florida, ap- 
peared as attorney for respondent. The parties stipulated to some 
items of fact which would otherwise have taken considerable 
documentary evidence to prove or disprove. Complainant called 


four witnesses and presented seven exhibits, and respondent called 
six witnesses and presented two exhibits. 


After the hearing, complainant filed its proposed findings, 
argument, and order on August 4, 1967, respondent filed its pro- 


posals on September 5, 1967, and complainant filed a reply on 
September 21, 1967. 


PROPOSED FINDINGS OF FACT 
1, The respondent, Roy C. Townsend, is an individual doing 
business as Madison Stock Yards at Madison, Florida. 


2. Respondent is and was at all times material herein engaged 
and registered under the Act as a market agency selling livestock 
in commerce on commission. 


8. Respondent is and was at all times material herein the owner 


and operator of the Madison Stock Yards, Madison, Florida, a 
stockyard posted as subject to the Act. 


4, At all times material herein, there were two scales at re- 
spondent’s stockyard. Both were manufactured by Fairbanks- 
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Morse, were 10,000 pounds capacity, had type registering weigh 
beams, five pound minimum graduations, and Spinks balance in- 
dicators. Both were suitable for weighing cattle and hogs when 
properly balanced and maintained. Respondent usually used one 
for weighing cattle and the other for weighing hogs. The one used 
principally for hogs could be used for cattle, but its location was 
not as convenient to the cattle sales area as the one usually used 
for cattle. 


5. During the period January 1 through November 15, 1966, 
respondent, at his stockyard, sold hogs by weight on commission 
and weighed the hogs on scales equipped for mechanically print- 
ing the weights on scale tickets, but failed to prepare, issue, and 
keep as part of his records, scale tickets and copies thereof per- 
taining to the sales. 


6. During 1966, at his stockyard, respondent sold cattle on 
commission at auction by weight, the weights being determined by 
a weighmaster employed by respondent by weighing on a scale 
owned and operated by respondent at the stockyard. By a mechan- 
ical printing device on the scale, the weights were recorded on 
scale tickets, copies of which were issued to the interested parties 
and kept by respondent as part of his records. The recorded 
weights were used in determining the amount of proceeds paid 
to the consignors. 


7. About 3:30 p.m. on November 15, 1966, Messrs. Morgan W. 
Stephens and Ben D. Baird, Livestock Scales and Weighing Spec- 
ialists, and John Peavey, Livestock Marketing Specialist, employ- 
ees of complainant, arrived at respondent’s stockyard to conduct 
a weighing investigation. Stephens and Baird entered the auction 
arena to observe the sale and particularly the weighing of the 
cattle. During the approximately two hours which the sale lasted, 
Stephens and Baird did not observe the weighmaster check the 
balance of the scale on which he was weighing the cattle. 


8. At the conclusion of the sale, Mr. Baird went to the scale 
and, in the presence of the weighmaster, checked the scale balance. 
He and Mr. Stephens, by applying test weights to the scale, as- 
certained that it had been back-balanced to weigh approximately 
22 pounds less than the actual weights of the drafts weighed, thus 
weighing light in favor of the buyers. 


9. When there is a time interval between accurate weighing and 
reweighing of the same cattle on the same scale, during which 
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time the cattle do not receive feed or water, the cattle will normal- 
ly show a loss in weight, due to excretory shrink, or no change in 
weight, never a gain. 


10. At about 5:35 p.m. on November 15, 1966, Messrs. Steph- 
ens, Baird, and Peavey, with the assistance of the weighmaster 


and another employee of respondent, began to reweigh 33 cattle 
selected from five pens where they were being held after being 
weighed for sale during the sale mentioned in Finding 7. The five 
pens contained no feed or water or facilities for feeding or water- 
ing. The weighmaster observed the operation of the scale by Mr. 
Stephens in the reweighing. The scale was properly balanced 
before the reweighing began, and the balance was checked five 
times during, and once at the close of, the reweighing. The balance 
remained on zero so that the scale did not require rebalancing at 
any of the balance checks except once, when it had to be corrected 
by two pounds because of two pounds of manure dropped on the 
scale platform by one of the animals being weighed. As set forth 
in the table below, 23 of the 33 animals selected for reweighing 
appeared to have gained weight over the weights shown on the 
scale tickets and the accounts of sale issued in connection with the 
transactions. 


Weight 
Shown 
No. of Head Sales Upon Weight 
and Weight Reweighing Difference 
Description Mark (Pounds) (Pounds) (Pounds) 
1 Calf 727 310 320 +10 
1 Calf 560 885 400 +15 
1 Calf 619 315 825 . +10 
1 Cow 654 715 740 +25 
1 Cow 539 640 650 +10 
1 Cow 541 510 525 +15 
1 Bull 754 1085 1105 +20 
1 Cow 583 595 610 +15 
1 Cow 677 545 575 +30 
1 Cow 559 765 780 +15 
1 Cow 558 870 890 +20 
1 Calf 598 480 495 +15 
1 Calf 680 600 610 +10 
1 Calf 589 445 475 +30 
1 Calf 538 665 675 +10 
1 Calf 729 425 460 +35 
1 Calf 611 410 430 +20 
1 Calf 575 530 540 +10 
1 Calf 750 265 295 +30 
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Weight 
Shown 
No. of Head Sales Upon Weight 
and Weight Reweighing Difference 
Description Mark (Pounds) (Pounds) (Pounds) 
1 Calf 710 205 215 +10 
1 Calf 670 235 250 +15 
1 Calf 655 190 200 +10 
1 Calf 686 230 245 +15 


11. The 23 cattle listed in the tabulation in Finding 10 were 
weighed by respondent for purpose of sale at less than their true 
and correct weights, and respondent recorded the false weights 
on his scale tickets and accounts of sale issued in connection with 
his sales of the cattle. 


12. Copies of the scale tickets and accounts of sale mentioned 
in Finding 11 were made parts of his records by respondent, and 
the false weights were used by respondent as the bases for paying 
the sales proceeds to the consignors. 


18. In connection with the transactions mentioned in Findings 
10, 11, and 12, respondent issued accounts of sale and buyers’ 
bills which failed to show the full, true, and correct names of the 
buyers of the livestock, and the scale tickets involved were not 
serially numbered and did not show the name or initials of the 
person who performed the weighing. 


14. On November 16, 1966, Messrs. Stephens, Baird, and Peavey 
tested the accuracy of respondent’s cattle scale at the stockyard, 
using approved testing methods, and found the scale to be accurate 
within tolerance up to 400 pounds. 


15. On November 15, 1966, Mr. Hillbern Zipperer, respondent’s 
weighmaster, told Messrs. Stephens, Baird; and Peavey that he 
always attempted to weigh cattle light. He stated also that the 
stockyard guaranteed the buyers 214% or less shrink on hogs and 
3% or less on cattle. He signed an affidavit reciting these facts 
after having read it. 


16. On November 7, 1966, the State of Florida Department of 
Agriculture tested respondent’s cattle scale, found it not to com- 
ply with Florida requirements because it was out of balance, the 
test report indicating one corner of the platform to be out of 
balance 2 pounds at a weight of 2,002 pounds, 1 corner out of 
balance 1 pound at 1,499 pounds, a third corner out 5 pounds at 
1,495 pounds, the fourth corner out 5 pounds at 1,505 pounds, 
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none out of balance below those weights. Continued use of the 
scale was not restricted, and respondent was given 15 days to 
repair it. The scale was brought back into compliance with Florida 
requirements on November 21, 1966. 


17. On October 7, 1964, a consent order (23 A.D. 1208) was 
issued by the Judicial Officer of the United States Department of 
Agriculture ordering J. A. Townsend, doing business as Madison 
Stock Yard, Madison, Florida, to prepare and keep, inter alia, 
scale tickets showing pertinent information relating to purchase 
and sale of livestock, and records showing accurate weights of 
livestock handled. Respondent here purchased the stockyard from 
J. A. Townsend, his father, in about the spring of 1965. Respond- 
ent and his bookkeeper were employees of the stockyard when the 
consent order was issued. 


PROPOSED CONCLUSIONS 


Findings 1 through 15 proposed above are substantially the 
same as those proposed by complainant, to which respondent 
expressed agreement in his proposals. Finding 16 is included 
because respondent bases part of his argument upon the situation 
described, and Finding 16 is included as background of which 
judicial notice was taken at the hearing. 


About the only remaining contention between the parties relates 
to the sanction to be prescribed. The evidence clearly shows that 
cattle were short weighed by using a back balance and that re- 
quired records were not kept, as shown in the Findings of Fact 
agreed to. 


Respondent’s argument that the condition of the scale found 
by State of Florida authorities, shown in Finding 16, could have 
caused the incorrect weights here involved is not convincing. The 
test report shows that the scale was in balance up to and above all 
of the weights here involved, and all scale men who testified on 
the subject said that back balancing, not any scale defect, was 
responsible for the short weights. 


As to the sanction, certainly respondent should be ordered to 
cease and desist from his violations, all of which were intentional 
and willful, and to make and keep proper records, as recommended 
by complainant, to which respondent does not seriously object. 


Underweighing livestock sold by weight on commission is an 
unfair method of competing with other stockyards, and is unfair 
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and deceptive to farmer consignors and prospective consignors. 
The false low weights attract buyers, as the resulting yields, based 
on less than true live weights, are greater than if based on actual 
live weights. False low weights make it appear to sellers that their 
price per pound is greater than it actually is when applied to the 
true weight of their livestock. Such underweighing is an unfair 
and deceptive practice in violation of Sections 307 and 312(a) of 
the Act (7 U.S.C. 208 and 213(a)). In re Milton Silver, 21 A.D. 
1438 (1962); In re Wayne County Livestock Exchange, Inc., 23 
A.D. 472 (1964) ; In re Farmers Commission Company, Inc. et al., 
24 A.D. 1491 (1965). 


Complainant’s proposal of a 80 day suspension of registration 
appears reasonable under the circumstances here. Using false 
weights is a serious matter, which must be prevented if producers 
and consumers are to receive honest handling of such an import- 
ant food item as meat from farm to dining table. The recommen- 
dation of those responsible for the enforcement of the law and 
regulations relating to a large segment of such honest handling 
is entitled to considerable weight, and the proposed suspension 
should be ordered in addition to a cease and desist order. 


PROPOSED ORDER 


Respondent, in connection with his livestock transactions in 
commerce, shall cease and desist from: (1) weighing livestock 
at other than the true and correct weights; (2) issuing scale 
tickets or accountings on the basis of false and incorrect weights; 
(8) paying the consignors of livestock on the basis of weights 
other than the true and correct weights; and (4) failing to ope- 
rate livestock scales owned or controlled by respondent in accor- 
dance with the regulations under the Act constituting INSTRUC- 
TIONS FOR WEIGHING LIVESTOCK. — 


Respondent, when weighing livestock for purposes of purchase 
or sale in commerce, shall make, issue, and keep copies of, scale 
tickets which fully and accurately show all the information re- 
quired by section 201.49 of the regulations (9 CFR 201.49). 


Respondent shall prepare and keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in his business under the Act, including, among other 
things, accounts of sale and buyers bills which show the full, true, 
and correct names of the buyers of livestock purchased in com- 
merce. 
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Respondent is suspended as a registrant under the Act for 30 
days. 


This order shall become effective on the sixth day after service 


hereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 11,587) 


In re L. S. HANSON, d/b/a FT. PIERRE LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 3835. Decided January 8, 1968. 


Stay order vacated—Motion for mitigation of sanction denied 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued September 28, 1967, in part, suspending respondent 
as a registrant under the act for a period of 30 days. On October 
18, 1967, counsel for respondent filed a document entitled Request 
for Mitigation of Punishment and complainant requested that the 
suspension of respondent as a registrant under the act be stayed 
to enable complainant to consider and reply to respondent’s mo- 
tion. On October 20, 1967, the suspension of respondent as a 
registrant under the act contained in the order of September 28, 
1967, was stayed. Complainant filed a reply to respondent’s mo- 
tion December 29, 1967. 


Respondent, in his motion, requests that the suspension of his 
registration be deleted from the order of September 28, 1967, 
or, in the alternative, that such order be amended to make the 
suspension effective sometime during the period March through 
May, a less active season in the livestock business. Respondent 
sets forth in his motion alleged reasons why some of the violations 
of the act found in the order of September 28, 1967, occurred and 
in mitigation thereof. 


Complainant opposes respondent’s request and contests some of 
the matters set forth in his motion. It appears from complain- 
ant’s reply that some of the allegations contained in respondent’s 
motion do not constitute valid excuses for, or grounds for mitiga- 
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tion of, the violations found in this proceeding and that, as stated 
by complainant, respondent’s conduct “presents a real danger 
of financial injury to persons who consign livestock to respondent 
for sale.” Accordingly, respondent’s motion is denied, the stay 
order of October 20, 1967, is hereby vacated and the suspension 
of respondent as a registrant under the act contained in the order 
of September 28, 1967, shall become effective on the 20th day after 
service hereof upon respondent. 


(No. 11,588) 





FAIRGROUND SALE COMPANY, INC. v. ARTHUR SCARBROUGH, PAUL 
KILPATRICK, BILL PADEN and SHENANDOAH LIVESTOCK AUC- 
TION, INC. P&S Docket No. 3574. Decided January 15, 1968. 


Reconsideration—Amended complaint timely filed—Prior order amended 


Upon reconsideration of the order of May 19, 1967, it is concluded that a 
cause of action was timely filed as to amended complaint, respondent 
corporation’s failure to file answer constituted admission of facts alleged 
and the prior order is amended to include additional reparation to 
which complainant is entitled. The order dismissing complaint as to 
individual respondents is affirmed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on May 19, 1967, awarding reparation to complainant in 
the sum of $3,192.58, plus interest thereon at the rate of 6% per 
annum. Complainant has filed a petition for reconsideration of 
this order, and respondents have filed answers to the petition. 


In the initial complaint in this proceeding, filed on March 8, 
1965, it is alleged inter alia that the individual respondents are 
the sole officers and stockholders of the respondent corporation, 
that on February 12, 1965 respondents consigned 48 head of cattle 
to complainant for sale at its stockyard, that the cattle were sold 
for a net amount of $4,247.49, and that respondent Bill Paden 
received a check from complainant in that amount, payable to 
respondent corporation. It was further alleged that on the same 
day, respondent Bill Paden purchased 63 head of mixed steers 
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from complainant and in purported payment delivered to it a 
check in the amount of $7,440.07; that also on the same day 
respondent Bill Paden delivered a check to complainant in the 
amount of $11,686.90 in payment of two drafts respondents had 
drawn on complainant the previous day; that the two checks is- 
sued by respondent Paden were dishonored; and that complainant 
therefore stopped payment of its check in the amount of $4,247.49 
and the two drafts totaling $11,686.90. In an amended complaint 
filed on November 3, 1965, complainant alleges that although pay- 
ment was stopped on the two drafts, the bank paid these drafts 
and that the claim for reparation, originally sought in the amount 
of $3,192.58, should be increased to include the $11,686.90 paid 
on the two drafts. 


The decision and order issued in this proceeding concluded that 
the 63 head of livestock bought from complainant on February 
12, 1965 were purchased for the account of the respondent cor- 
poration and therefore the corporation was liable to complainant 
for the sum of $3,192.58, the unpaid balance of the purchase price 
of the 63 head of cattle. However, it was found in Finding of Fact 
16 that complainant’s amended complaint failed to set forth any 
facts, nor was any evidence introduced at the hearing, to show 
that the amendment was filed within 90 days of the accrual of the 
cause of action alleged therein. It was further found in the deci- 
sion that the individual respondents were not shown to be acting 
as either market agencies, stockyard owners, or dealers, within 
the meaning of such terms as defined in the Act, and that under 
the circumstances the complaint must be dismissed as to said 
individual respondents. 


In its petition to reconsider, complainant sets forth three argu- 
ments: (1) that the decision and order with respect to the amend- 
ment was contrary to the law since the complaint, having been 
filed within the 90 days of the accrual of the cause of action, 
allows any amendment thereto to be made without the 90 days 
separately applying; (2) that the decision and order overlooks 
the fact that no answer was filed by the respondent corporation 
so that the facts set forth in the complaint are deemed admitted 
by respondent corporation; and (3) that the finding and conclu- 
sions that the three individual respondents were not dealers with- 
in the meaning of the Act was erroneous. 


Complainant’s first contention has merit. All of the facts neces- 
sary to establish a cause of action with respect to the drafts 
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amounting to $11,686.90 were set forth in the original complaint 
filed within 90 days. After the filing of such complaint, for rea- 
sons beyond complainant’s control, the bank honored these drafts 
which complainant had attempted to dishonor. Accordingly, 
complainant filed an amended complaint which, in essence, alleged 
that the damages ultimately incurred were more than at the time 
of the filing of the original complaint but were a result of trans- 
actions fully set forth in the original complaint. Therefore upon 
reconsideration it is determined that such a cause of action was 
filed within the 90 day period. Accordingly, per complainant’s 
second contention, inasmuch as the amended complaint was timely 
filed, respondent corporation’s failure to file an answer con- 
stituted an admission of the facts alleged therein. In any event, 
it is clear from the record that the drafts were drawn by respond- 
ent corporation, purportedly to cover an advance on the sale of 
livestock it purported to ship to complainant, and that such 
livestock was never shipped to complainant. Therefore respond- 
ent corporation is liable to complainant for the full amount of 
the drafts. 


With respect to complainant’s third contention challenging the 
finding that the individual respondents were not dealers within 


the meaning of the Act, we have carefully examined the record 
again and have reviewed the findings and conclusions relating 
to this contention, and we conclude that no changes in such find- 
ings or conclusions should be made. 


Accordingly, based upon the foregoing discussion, and upon 


reconsideration of the decision and order, it is determined that 


Finding of Fact 16 is in error and not supported by the record. 
The order of May 19, 1967, should be amended to include the sum 
of $11,686.90 in addition to the sum of $3,192.58 initially awarded. 
With respect to the other findings of fact and conclusions, it is 


determined that such findings and conclusions are supported by 


the evidence and that the conclusions are also supported by 


established rules of law. Accordingly, the order dismissing the 
complaint as to respondents Paden, Scarbrough, and Kilpatrick 
should be affirmed. 


In order to avoid confusion the prior order of May 19, 1967, 


is hereby set aside and the following order is substituted therefor. 
If respondent Shenandoah Livestock Auction, Inc., has paid any 
of the amount awarded by the order of May 19, 1967, the amount 
paid will be taken into consideration under this order. Of course, 
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payment to complainant of a total of $14,879.48, with interest, 
will discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondent Shenan- 
doah Livestock Auction, Inc., shall pay to complainant the sum 
of $14,879.48, with interest thereon at the rate of 6% per annum 
from March 1, 1965, until paid. The complaint is dismissed as to 
respondents Paden, Scarbrough, and Kilpatrick. Copies hereof 
shall be served upon the parties. 


(No. 11,589) 


In re MARKET AGENCIES AT THE Sioux CiTy STOCK YARDS, 


Sioux City, Iowa. P&S Docket No. 308. Decided January 15, 
1968. 


Rates and charges—Proceeding vacated and dismissed under Regulations 
§ 203.11 


Where neither current economic conditions nor any other circumstances now 
existing require continuation of this proceeding it is vacated and dis- 
missed in conformity with § 203.11 of the regulations. 


J. Robert Franks for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a rate proceeding under the Packers and Stockyards 


Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 


now operating under an order issued on June 10, 1966 (25 A.D. 


765), authorizing assessment of the current temporary schedule 
of rates and charges to and including July 31, 1968, unless modi- 
fied or extended by further order before the latter date. 


On November 17, 1967, a petition was filed on behalf of the 


respondents requesting that the rate order in this proceeding be 


vacated and the proceeding dismissed in conformity with § 203.11 
of the statements of general policy under the Packers and Stock- 
yards Act (9 CFR 203.11). Notice of the petition and its contents 


was published in the Federal Register on December 16, 1967 (32 
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F.R. 18066), and, although interested persons were afforded an 
opportunity to file written data, views, comments, or arguments 
with respect to the petition, no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 


filed an answer in which it is stated that the Administration has 
made a study with respect to respondents’ petition, and it is the 
opinion of the Administration that neither current economic con- 


ditions, the present marketing structure in the trade territory, 


nor any other circumstances now existing require the continuation 


of this proceeding. Therefore, the Administration recommended 
that respondents’ petition be granted and the orders now in effect 
in this proceeding be vacated and the proceeding be dismissed: 


Provided, however, That such dismissal will not preclude the in- 
stitution of another rate proceeding in the future against respond- 


ents if the Administration deems such a proceeding warranted 
under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed on behalf of respondents on November 17, 1967, 


is granted, and the basic order and any other order in effect as of 
the effective date of this order are hereby vacated and this pro- 
ceeding is hereby dismissed, without prejudice. 


The respondents desire to have this order become effective as 


soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 


days after their date. Since this order terminates the formal 


procedure with respect to changes in respondents’ rates and 


charges, it is in the nature of a relief of restrictions. Accordingly, 
this order may be made. effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 


(No. 11,590) 


In re GEORGE E. MEYER, d/b/a FORREST LIVESTOCK SALES. P&S 
Docket No. 3936. Decided January 18, 1968. 


Market agency—Insolvency—Suspension of registration—Consent 
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Respondent consented to the issuance of an order requiring him to cease and 
desist from using shippers’ proceeds for unauthorized purposes, failing 
to maintain shippers’ proceeds account in conformity with regulations, 
issuing insufficient funds consignment proceeds checks and failing to 


pay consignors when due the net proceeds received from sale of their 


livestock and suspending him as a registrant under the act for 15 days 
and thereafter until no longer insolvent. 


Jerome S. Ducrest for complainant. 


David G. Abey, of Hanley, Phillips & Traub, Fairbury, Ill., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 


ministration, on December 6, 1967, charges respondent with 


various violations of the Act and the regulations. In an answer 


filed on January 2, 1968, respondent admits the jurisdictional 
allegations in the Complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 


allegations, waives oral hearing and the report of the Hearing 


Examiner and, for the purpose of this proceeding only, consents 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint as 


the findings of fact and conclusions of the Secretary, requiring 


respondent to cease and desist from the practices complained of in 


the Complaint and suspending his registration for a period of 15 
days and thereafter until he demonstrates that he is no longer 


insolvent. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 

1. (a) George E. Meyer, doing business as Forrest Livestock 

Sales, hereinafter referred to as respondent, is an individual with 
his principal place of business located at Forrest, Illinois. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 


ing the Forrest Livestock Sales stockyard, Forrest, Illinois, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling livestock 
for his own account, in commerce; and 


(8) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) As of July 31, 1967, respondent had current liabilities 
totaling $25,898.82 and current assets totaling only $1,329.87, 
resulting in an excess of current liabilities over current assets of 
$24,563.95. 


(b) As of August 31, 1967, respondent had current liabilities 
totaling $29,965.28 and current assets totaling only $2,098.58, 
resulting in an excess of current liabilities over current assets of 
$27,866.70. 


(c) Respondent’s current liabilities exceed his current as- 
sets. 


8. Respondent, at the stockyard, during the month of August, 
1967, operated as a market agency under the Act, notwithstanding 
that during such month his current liabilities exceeded his current 
assets. 


4. Respondent, during the months of July and August, 1967, 
used funds received as proceeds from the sale, at the stockyard, 
of livestock consigned to him for sale on a commission basis for 
purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors of livestock and failed to maintain properly the 
account in which he deposited shippers’ proceeds, in that: 


(a) As of July 31, 1967, respondent had a shortage in shippers’ 
proceeds in the amount of $7,981.82. As of said date, respondent 
had outstanding checks drawn on the account in which he de- 
posited shippers’ proceeds in the amount of $7,886.14 and a bank 
overdraft of $4,242.65 and had to offset said outstanding checks 
and bank overdraft only $4,146.97 in “deposits in transit,” result- 
ing in said deficiency in shippers’ proceeds in the amount of 
$7,981.82. 


(b) As of August 31, 1967, respondent had a shortage in ship- 
pers’ proceeds in the amount of $6,053.28. As of said date, re- 
spondent had outstanding checks drawn on the account in which 
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he deposited shippers’ proceeds in the amount of $21,057.29 and 
had to offset said outstanding checks a bank balance of $7,356.20, 
proceeds on hand in the amount of $4,113.78, and proceeds re- 
ceivable totaling $3,534.03, or a total of only $15,004.01, resulting 
in the said deficiency in shippers’ proceeds of $6,053.28. 


5. Respondent, at the stockyard, on or about the dates listed 
below and at divers other times during the month of July, 1967, 
sold livestock consigned to him for sale on a commission basis and, 
in connection with such transactions, issued to the consignors in 
payment of the net proceeds from the sale of their livestock checks 
drawn on respondent’s custodial account for shippers’ proceeds 
in the First National Bank, Gibson City, Illinois, which checks, 
when presented for payment, were returned unpaid because of 
insufficient funds in respondent’s custodial account, as follows: 


Date Custodial No. of Head 
of Account of 
Check Check Number Payee Amount Livestock Sold 
July 12 11451 Alice Haren $1,045.49 4 
July 19 11493 Allan & Gary 434.96 5 
Brown 
July 26 11608 Burton Haab 249.91 1 
July 26 11611 Claude Lapeman 162.73 2 
July 26 11600 A. Danken 296.95 5 


6. Respondent, on or about the dates and in the transactions 
described and listed in Finding of Fact 5 above, failed to pay the 
consignors of livestock, when due, the net proceeds received from 
the sale, at the stockyard, of livestock consigned to respondent for 
sale on a commissions basis. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 3, 4, 5, and 
6 hereof, respondent has violated sections 304, 307, and 312(a) 
of the Act (7 U.S.C. 205, 208, 213(a)) and sections 201.40, 201.41, 
201.42 and 201.43(a) of the regulations (9 CFR 201.40, 201.41, 
201.42, 201.43 (a)). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
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of in the Complaint and suspending his registration for a period 
of 15 days and thereafter until he demonstrates that he is no 
longer insolvent, and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) using funds 
received as proceeds from the sale, in commerce, of livestock 
handled on a commission basis for purposes of his own and pur- 
poses other than payment of lawful marketing charges and the 
remittance of net proceeds to shippers; (2) failing to maintain 
his custodial account for shippers’ proceeds in conformity with 
the provisions of section 201.42 of the regulations (9 CFR 201.- 
42); (3) issuing checks in payment of net proceeds received 
from livestock sold, in commerce, on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks; (4) failing to 
pay consignors, when due, the net proceeds received from the 
sale of their livestock; and (5) operating as a market agency 
or dealer while his current liabilities exceed his current assets. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate account 
designated as “Custodial Account for Shippers’ Proceeds” or by 
some similar designation and shall maintain such account in con- 
formity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 15-day period. 


This order shall become effective on the sixth day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,591) 


In re ARKANSAS VALLEY INDUSTRIES, INC.,. RALSTON PURINA 
COMPANY, and TYSON’S Foops, INC. P&S Docket No. 3497. 
Decided January 23, 1968. 
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Live poultry dealers or handlers—Jurisdiction—In commerce—Cease 
and desist—Boycotting—Combination to boycott—Intimidation— 
Poultry producer association—Reinstatement of grow-out contracts 


Respondents are ordered to cease and desist from refusing to deal with or 
continue grow-out contracts with poultry producers because of their 
affiliation, etc., with a poultry producer association, from harassing, 
etc., poultry producers because of such affiliation, from refusing to re- 
instate any poultry producer whose grow-out contract was terminated 
by reason of his past affiliation with a poultry producer association and 
from entering into agreements or cooperating with others to boycott, 
blacklist, harass, etc., any poultry producer, based on findings that 
respondents so violated sections 202(a), 202(b) and 202(g) of the act 
in commerce and that all respondents were live poultry dealers or 
handlers subject to orders issued pursuant to section 203 of the act. 


Robert R. Kimmel for complainant. 
J. Gaston Williamson and Phillip Carroll, of Rose, Meek, House, Barron, 
Nash & Williamson, Little Rock, Arkansas, for respondent Arkansas 
Valley Industries, Inc. 
John A. Fraser and H. Franklin Waters, Ralston Purina Company, St. 
Louis, Mo., for respondent Ralston Purina Company. 
Courtney C. Crouch and James B. Blair, of Crouch, Blair and Cypert, 
Springdale, Ark., for respondent Tyson’s Foods, Inc. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed March 31, 1965, by the Director, Packers 
and Stockyards Division (presently the Packers and Stockyards 
Administration), Consumer and Marketing Service, United States 
Department of Agriculture. The complaint charges that the 
respondents, Arkansas Valley Industries, Inc., Ralston Purina 
Company, and Tyson’s Foods, Inc., corporations each individually 
engaged in an integrated poultry business, including hatching, 
growing, feeding, processing and marketing operations, violated 
sections 202(a), (b) and (g) of the act (7 U.S.C. 192 (a), (b) 
and (g)). These charges are based upon certain acts and practices 
allegedly engaged in and used by respondents in dealing with 
poultry growers in the State of Arkansas who furnished respond- 
ents with supplies of live poultry. 


Specifically, the complaint alleges that: 


(1) AVI, Purina, and Tyson’s are and at all times material 
to the complaint were live poultry dealers or handlers within the 
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meaning of the act engaged in acquiring and selling live poultry 
in commerce for purposes of slaughter, and processing, selling, 
and shipping poultry and poultry products in commerce; 


(2) approximately 90 per cent of the growers of broilers in 
the State of Arkansas in 1962, or about 4000 broiler growers, 
operated under grow-out contracts or agreements under which 
they furnished the labor, land, brooder houses, utilities, litter and 
equipment necessary to feed and raise chicks to market size, 
and the other party to the contract or agreement, referred to as 
an “integrator”, supplied the grower with, or sold to the grower 
on credit, chicks, feed, and medication, handled the processing 
and marketing or resale to other processors of the broilers pro- 
duced under the grow-out arrangement, and accounted to and 
paid the growers upon the basis of various schedules made a part 
of the grow-out contract or agreement; 


(3) AVI obtained approximately 85 per cent of the 36,456,000 
broilers processed by it in 1962 from about 765 broiler growers 
operating under grow-out contracts or agreements; 


(4) Purina obtained approximately 84 per cent of the 
17,250,000 broilers processed by one of its subsidiaries in 1962 
from about 295 broiler growers operating under grow-out con- 
tracts or agreements; 


(5) Tyson’s obtained almost twice the number of the 
12,019,000 broilers processed by it in 1962 from about 335 broiler 
growers operating under grow-out contracts or agreements; 


(6) AVI, Purina, and Tyson’s, in 1962, combined and arranged 
with each other to boycott, “blacklist”, and refrain from entering 
into or continuing grow-out contracts or agreements with broiler 


growers who were, or were suspected of being, active members of 
a growers’ association; 


(7) AVI, Purina, and Tyson’s, in 1962, individually (or pur- 
suant to and in furtherance of the aforesaid combination and 
arrangement) refused to enter into or continue grow-out con- 
tracts or agreements with, and boycotted, broiler growers who 
were active members of a growers’ association; and 


(8) Tyson’s, in 1962, individually (or pursuant to and in 
furtherance of the aforesaid combination and arrangement) pub- 
lished the names of broiler growers who were considered to be 
the organizers and active members of a growers’ association and 
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who Tyson’s sought to have “blacklisted” by the poultry industry. 


Section 202 of the act reads, in pertinent part, as follows: 


Sec. 202. It shall be unlawful with respect to. . . poultry, 
or poultry products for any . . . live poultry dealer or 
handler to: 


(a) Engage in or use any unfair, unjustly discrimina- 
tory, or deceptive practice or device in commerce; or 


(b) Make or give, in commerce, any undue or unreason- 
able preference or advantage to any particular person or 
locality in any respect whatsoever, or subject, in commerce, 
any particular person or locality to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever; or 


(g) Conspire, combine, agree, or arrange with any 
other person to do, or aid or abet the doing of, any act made 
unlawful by subdivision (a), (b), (c), (d), or (e). 


Section 503 of the act defines the term “live poultry dealer” 
to mean “any person engaged in the business of buying or selling 
live poultry in commerce for purposes of slaughter either on his 
own account or as the employee or agent of the vendor or pur- 
chaser.” The term “handler” is not defined in the act. 


On April 16, 1965, Arkansas Valley Industries, Inc., filed an 
answer in which, in part, it: 


(1) admits that it is a corporation organized under the laws 
of the State of Arkansas; 


(2) admits that it is, and at all times material to the proceed- 
ing was, engaged in the business of acquiring, processing, selling 
and shipping poultry and poultry products in commerce; 


(3) admits that in 1962 it was engaged in what is commonly 
known as an integrated poultry operation; 


(4) admits the allegations of the complaint describing gen- 
erally the nature of a broiler grow-out contract or agreement; and 


(5) denies that it is, or was, a live poultry dealer or handler 
and denies that it engaged in the activities complained of.’ 


1. On October 18, 1966, AVI was granted leave to amend its answer to deny that it was 
engaged in the business of acquiring, processing, selling and shipping poultry and poultry 
products in commerce in 1962 and to deny that it was engaged in an integrated poultry 
operation in 1962. During the hearing counsel for AVI orally amended the answer to admit 


that AVI is a live poultry dealer or handler, and to deny that AVI was a live poultry 
dealer or handler in 1962. 
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On April 19, 1965, Ralston Purina Company filed an answer 
in whitch, in part, it: 


(1) admits that it is a corporation organized under the laws 
of the State of Missouri; 


(2) admits that the Gold Bond Poultry Company, its subsidiary 
in 1962, obtained the majority of the broilers processed by it from 
growers operating under grow-out contracts or agreements; and 


(3) denies that it is, or was, a live poultry dealer or handler, 
and denies that it engaged in the activities complained of. 


On April 19, 1965, Tyson’s Foods, Inc., filed an answer in which, 
in part, it: 


(1) admits that it is a corporation orgainzed under the laws of 
the State of Arkansas; 


(2) admits that it is engaged in the business of acquiring and 
selling live poultry in commerce for purposes of slaughter ; 


(3) admits the allegations of the complaint describing gen- 
erally the nature of a broiler grow-out contract or agreement; and 


(4) denies that it is a live poultry dealer or handler, and denies 
that it engaged in the activities complained of. 


Prior to the hearing, motions to dismiss the complaint and for 
continuances for purposes of utilizing discovery procedure were 


filed on behalf of all the respondents. Written interrogatories 


directed to the complainant were also filed on behalf of all re- 


spondents. Complainant declined to answer the interrogatories 
and filed answers opposing the granting of the motions. The hear- 
ing examiner denied the motions. 


Shortly before the hearing was scheduled to commence, re- 
spondents instituted a civil action in the United States District 


Court, Western District of Arkansas, Fayetteville Division, to 
enjoin the Secretary from conducting this administrative pro- 
ceeding against them. Argument on respondents’ (plaintiffs’ in 


the civil action) motion for a temporary restraining order, and 


the Government’s motion to dismiss the civil action, was held 


before the Court June 21, 1965. The Court sustained the motion 
to dismiss and dismissed the complaint. 


The oral hearing herein began in Fort Smith, Arkansas, June 
28, 1965, before John Curry, Hearing Examiner, Office of Hear- 
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ing Examiners, United States Department of Agriculture, and 
continued at intervals thereafter with sessions in Fayetteville 
and Fort Smith, Arkansas. At the conclusion of the presentation 
of complainant’s case-in-chief, motions to dismiss the complaint 
on jurisdictional grounds and for lack of sufficient evidence to 
support the complaint were filed by all the respondents. Complain- 
ant filed an answer opposing the granting of the motions. The 
hearing examiner denied the motions to dismiss and scheduled 
further hearings in the matter. The hearing was concluded May 
26, 1966 and was formally closed October 13, 1966. 


Complainant was represented by Robert R. Kimmel, Office of 
the General Counsel, United States Department of Agriculture. 
Respondent AVI was represented by J. Gaston Williamson and 
Phillip Carroll of Rose, Meek, House, Barron, Nash & Williamson, 
Attorneys at Law, Little Rock, Arkansas. Respondent Purina was 
represented by John A. Fraser and H. Franklin Waters, Ralston 
Purina Company, St. Louis, Missouri. Respondent Tyson’s was 
represented by Courtney C. Crouch and James B. Blair of Crouch, 
Blair and Cypert, Attorneys at Law, Springdale, Arkansas. 


The transcript of hearing comprises 3,146 pages. At the hear- 


ing, 54 witnesses testified and 70 exhibits were received in evi- 


dence. Complainant called 31 witnesses and offered 41 exhibits, 
38 of which were received in evidence. Respondents called 23 
witnesses and offered 33 exhibits, 32 of which were received in 
evidence. Detailed briefs were filed by the parties after the close 


of the hearing. 


On June 19, 1967, the hearing examiner filed a report contain- 
ing proposed findings of fact and conclusions and recommending 
that respondents be found to have violated the act as charged and 
be ordered to cease and desist from such violations and to, in ef- 


fect, reinstate any poultry producer whose grow-out contract was 


terminated by reason of his connection with a growers’ associa- 


tion where such producer requests reinstatement within 60 days 
after the effective date of the order to be entered herein. Re- 
spondents filed exceptions to the hearing examiner’s report and 


respondent AVI also filed a motion to reopen the hearing. Oral 
argument was held before the Judicial Officer in Washington, 
D. C., October 16, 1967. 

The respondents raise numerous issues both with respect to 
the merits of the case and the jurisdiction of the Secretary over 
respondents and over the alleged acts that are the subject of the 
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complaint. The major issues are discussed below under the head- 
ing “Conclusions”. 


FINDINGS OF FACT 
1. Respondent Arkansas Valley Industries, Inc. is a corpora- 


tion organized under the laws of the State of Arkansas with its 


principal office and place of business located at the Mart Building, 
Mart Drive, Little Rock, Arkansas. Respondent AVI is engaged 
in the business of acquiring and selling live poultry in commerce 


for purposes of slaughter and of processing, selling, and shipping 
poultry and poultry products in commerce (AVI amended 


answer). 

2. Respondent AVI, since its organization in 1958, has been 
continuously engaged in conducting an integrated poultry opera- 
tion, which includes the businesses of production, feeding, proc- 


essing, and marketing. In 1962 it owned, controlled, and super- 


vised the operations of 22 subsidiaries involved in poultry and 
feed operations. By 1964 the list of such subsidiaries had grown 
to 30 in number. In June of 1964 all of the subsidiaries were 


liquidated and dissolved into AVI (CX-4, 5, 6, 41; Tr. 53). 


8. Respondent AVI, in 1962, was engaged in the business of 
acquiring and selling live poultry in commerce for purposes of 
slaughter, and of processing, selling, and shipping poultry and 
poultry products in commerce. It produced about 16 per cent of 


all Government inspected broilers produced in the State of Ar- 


kansas, and approximately 2 per cent of the total Government 


inspected broilers produced in the United States. During the 
calendar year 1962 AVI processed 42,320,000 broilers (CX-4, 
28, 41). 


4, Respondent AVI, during March through September 1962, 
acquired and disposed of 26,649,205 live broilers, as follows (CX- 
28): 

Acquisition (by head) 

(a) From 766 producers under grow-out contracts 22,540,365 


(b) From farms owned or leased by AVI 1,495,097 


(c) From other sources 2,613,743 
Total for period 26,649,205 
Disposition (by head) 
(a) Processed by AVI 26,336,774 
(b) Sold to other processors operating under 
Poultry Products Inspection Act 170,911 


(c) Sold to other persons 141,520 
Total for period 26,649,205 
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5. Respondent AVI, during 1962, owned, controlled and super- 


vised the operations of the Scott County Poultry Company, one 


of its four poultry processing subsidiaries. During March through 
September 1962, AVI’s Scott County Poultry Company processed 
4,977,307 of the 26,336,774 broilers processed by AVI through 


its subsidiaries, All of the 4,977,307 broilers processed by the 


Seott County Poultry Company were acquired or transferred to 


it from eight of AVI’s feed company subsidiaries, which in turn 
handled all of the grow-out contracts or agreements with the 
broiler growers who fed, cared for, raised, and sold the broilers 


to said feed company subsidiaries, Of the 4,977,307 broilers 
processed by the Scott County Poultry Company, 4,513,206 were 


acquired from the Scott County Feed Company, AVI’s feed com- 
pany subsidiary in the Scott County area of Arkansas. The Scott 
County Poultry Company and the Scott County Feed Company 


were dissolved and liquidated into AVI in June 1964 (CX-3, 4, 
28, 39; RX-19; Tr. 53). 


6. In 1962, AVI’s Scott County Feed Company subsidiary ac- 
quired its live poultry from about 150 to 160 broiler growers who 
were operating under grow-out contracts or agreements (Tr. 


2309). 


7. Respondent Ralston Purina Company is a corporation organ- 
ized under the laws of the State of Missouri with its principal 
office and place of business located at Checkerboard Square, St. 


Louis, Missouri (Purina answer). 


8. Respondent Purina, in 1961, acquired 100 per cent of the 
outstanding shares of three poultry processing corporations: 
Fort Halifax Packing Company, Waterville, Maine, Colonial 
Poultry Company of Alabama, Albertville, Alabama, and Smith’s 


Pride, Inc., Trussville, Alabama. Throughout 1961 and 1962 each 


of these three corporate subsidiaries engaged in the business of 
acquiring live poultry for purposes of slaughter, and of process- 
ing, selling and shipping poultry and poultry products in com- 
merce. In the latter part of 1961 and the early part of 1962, 


respondent Purina created four wholly-owned subsidiaries to 


acquire the assets and conduct the operations of four poultry 
processors. Respondent’s acquiring subsidiaries were: Gold Bond 
Poultry Company, Rogers, Arkansas, Gold Nugget Poultry Com- 
pany, Jasper, Texas, Gainesville Poultry Company, Gainesville, 


Georgia, and Arrendale Poultry Company, Cornelia, Georgia. 


During 1962 these latter four subsidiaries engaged in the business 
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of acquiring live poultry for purposes of slaughter and of proc- 

essing, selling and shipping poultry and poultry products in com- 

merce (CX-7, 8, 9, 16, 29, 31, 32, 33; Tr. 1449-1503, 2460-2484). 
9. During 1962, the officers and directors of each of respondent 


Purina’s seven subsidiary corporations referred to in Finding 


of Fact 8 herein were identica] (with the exception of the assis- 
tant secretary of Smith’s Pride, Inc.) and all of said officers and 
directors were officers, directors, or responsible officials of re- 


spondent Purina. The operations of the seven subsidiaries were 
conducted under the direction and supervision of respondent 


Purina’s Poultry Products Division. Each of the seven subsidiaries 
was dissolved and liquidated into respondent Purina in November 


or December 1963, and since then the poultry operations of such 
subsidiaries have been continuously operated as divisions or 
units of respondent’s Poultry Products Division (Tr. 1449-1503, 
2460-2484; Stipulation, Tr. 1523-1528). 


10. Respondent Purina, as of the dates of the complaint and 


hearing in this proceeding, was engaged in conducting its poultry 
procurement, processing, and sales operations under the name 
Ralston Purina Company at 14 different plants and locations 


within the States of Alabama, Arkansas, California, Georgia, 


Indiana, Maine, Missouri and Texas. At each of said locations 
respondent has been continuously engaged in the business of ac- 
quiring live poultry for purposes of slaughter and of processing, 
selling and shipping poultry and poultry products in commerce 


(Tr. 1449-1503). 


11. Respondent Purina, in 1962, was engaged in conducting its 
poultry operations in the State of Arkansas through the Gold 
Bond Poultry Company, formerly one of its seven wholly-owned 
and controlled subsidiaries. During March through September 
1962, the Gold Bond Poultry Company acquired and disposed of 
10,957,697 live broilers, as follows (CX-29) : 


Acquisition (by head) 
(a) From 297 producers under grow-out contracts 9,057,654 
(b) Purchased from respondent Tyson’s 177,169 
(c) Purchased from other sources 1,722,874 
Total for period 10,957,697 

Disposition (by head) 
(a) Processed by Gold Bond Poultry Company 10,810,106 

(b) Sold to other processors operating under 

Poultry Products Inspection Act 106,643 
(c) Sold to other persons 40,948 
Total for period 10,957,697 
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During the calendar year 1962 the Gold Bond Poultry Company 


processed 17,250,000 broilers at two plants located respectively at 
Noel, Missouri, and Rogers, Arkansas (CX-29). 


12. Respondent Purina is now, and in 1962 and at all other 


times material herein was, engaged in the business of acquiring 


and selling live poultry for purposes of slaughter, and of process- 
ing, selling, and shipping poultry and poultry products in com- 
merce (CX-7, 8, 9, 16, 29, 31, 32, 33; Tr. 1449-1503, 2460-2484, 


1523-1528). 


13. Respondent Tyson’s Foods, Inc. is a corporation organized 
under the laws of the State of Arkansas with its principal office 
and place of business located at Springdale, Arkansas. Respond- 
ent Tyson’s is engaged in the business of acquiring and selling 
live poultry in commerce for purposes of slaughter, and of proc- 
essing, selling, and shipping poultry and poultry products in com- 
merce (Tyson’s answer; CX-10, 11, 12, 13). 


14, Respondent Tyson’s, since its organization in 1947, has 
been continuously engaged in conducting an integrated poultry 
operation, which includes the businesses of production, feeding, 
processing and marketing. Prior to September 1962, respondent 
Tyson’s conducted its operations under the name Tyson Feed & 
Hatchery, Inc. Respondent Tyson’s, in 1962, was engaged in the 
business of acquiring and selling live poultry in commerce for 
purposes of slaughter, and of processing, selling, and shipping 
poultry and poultry products in commerce. It produced about 
10 per cent of all Government inspected broilers produced in the 
State of Arkansas, and approximately 1.25 per cent of the total 
Government inspected broilers produced in the United States. 
During the calendar year 1962 respondent Tyson’s processed 
12,019,000 broilers (CX-10, 11, 12, 18, 30). 


15. Respondent Tyson’s, during March through September 
1962, acquired and disposed of 17,811,255 live broilers as follows 
(CX-30) : 


Acquisition (by head) 
(a) From 367 producers under grow-out contracts 15,136,126 
(b) From farms owned or leased by respondent 1,971,037 
(ec) From respondent AVI 254,142 
(d) From other sources 449,950 
Total for period 17,811,255 
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Disposition (by head) 
(a) Processed by Tyson’s 7,759,859 
(b) Sold to other processors operating under 
Poultry Products Inspection Act 8;996,692 
(c) Sold to other persons 1,054,704 
Total for period 17,811,255 


16. The Northwest Poultry Growers Association (NWPGA) 
was an association of independent broiler growers formed in the 
latter part of 1961 to further the mutual interests of its members. 
In 1962 the association conducted numerous meetings in the 
Northwest area of Arkansas and in the Scott County area South 
of Fort Smith, Arkansas. The meetings were generally well pub- 
licized and well attended by interested broiler growers. Member- 
ship in the association in 1962 rose to 313 dues-paying broiler 
growers who raised approximately 5,267,700 broilers per each 
eight-week growing period, or approximately 21,000,000 broilers 
annually, and 12,700 laying hens. Of the 318 NWPGA members 
in 1962, 45 were operating under grow-out contracts or agree- 
ments to supply Purina’s Gold Bond Poultry Company subsidiary 
with broilers, 52 were operating under grow-out contracts or 
agreements to supply Tyson’s with broilers, and 21 were operat- 
ing under grow-out contracts or agreements to supply AVI’s sub- 
sidiaries with broilers (CX-25; RX-8, 26, 29; Tr. 169-172, 528- 
530, 904, 916-917, 1028, 2633, 2847, 2886, 2937). 


17. One of the principal purposes and objectives of the 
NWPGA was to seek Federal legislation authorizing marketing 
orders covering the production of broilers and eggs similar to 
present Federal programs covering fruits and vegetables. The 
members of the NWPGA advocated that the production of broil- 
ers should be limited by a self-supporting, self-controlled program 
in the belief that this would improve market prices and the level 
of income received by the broiler growers. The respondents did 
not favor marketing orders and were critical of, and generally 
opposed, the objectives of the NWPGA. For this reason, and for 
the reasons more fully set forth herein, independent broiler 
growers became afraid to remain active in or to join the NWPGA. 
In 1963, membership in the NWPGA dropped to 23 broiler grow- 
ers. In September 1963, the remaining members dissolved the 
NWPGA and incorporated a successor association known as the 
Arkansas Broiler and Egg Producers Association (ABEPA). As 
of the date of the complaint and hearing in this proceeding, 25 
broiler growers were members of the ABEPA (CX-23, 25; Tr. 
158, 162, 180, 216, 269, 359, 498, 916, 917, 921-924, 947-948, 990- 
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998, 1069, 1319, 13822, 2669-2670, 2759-2760, 2821, 2886-2887, 
2905, 2988-2939, 2946, 2999, 3001, 2018-2019). 


18. About the first of May 1962, Roy Grimsley, a vice presi- 
dent of respondent Tyson’s, telephoned A. L. Hollingsworth, man- 
ager of the Farmers Cooperative, Cave Springs, Arkansas, to 
discuss the activities of the NWPGA. Grimsley told Hollings- 
worth that the NWPGA was controlled by unions and “should 
be stopped.” Grimsley stated that the only way to stop the associ- 
ation was to blacklist the grower-members of the NWPGA and 
he quoted the names of seven growers, which names Hollings- 
worth copied on note paper as follows: 


“Howard Williamson 
Bob Tryon 
W. D. Mullinax 
C. W. Munigan 
Herb Sweeney 
Roy Luginbuell 
Glenn Merrill” 


Grimsley also told Hollingsworth that he understood that respond- 
ent Purina was black-listing members of the NWPGA and he also 
mentioned respondent AVI. Hollingsworth understood from 
Grimsley’s telephone call that the names of the seven growers 
listed above “had been pretty well circulated to other feed deal- 
ers” (CX-21, 27; Tr. 675-682, 706, 755-756, 1383-1384). 


19. Howard Williamson, one of the seven broiler growers in- 
cluded in the “black-list” referred to in Finding of Fact 18, was 
an organizing member of the NWPGA and is one of the 25 mem- 
bers of its successor, the ABEPA. In 1962, Williamson was grow- 
ing broilers under a grow-out contract or agreement with re- 
spondent Tyson’s. In June or July 1962, Tyson’s field serviceman, 
James Erwin, came to Williamson’s farm and talked with him 
about his active participation in organizing the growers. Erwin 
told Williamson that he would not be getting any more chicks 
from Tyson’s. Williamson told Erwin that the NWPGA was not 
trying to hurt the integrators, such as Tyson’s, but was interested 
only in aiding the growers in obtaining bargaining power so that 
the growers’ interests would be fairly represented. Erwin told 
him that Tyson’s could not “tolerate” the association; but that 
they were “still debating” whether Williamson would be cut-off; 
and, that he would be told within a few days as to what had been 
decided. Williamson was later given chicks and continued to 
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grow broilers for Tyson’s during the remainder of 1962 and in 
1963. After his experience with Tyson’s fieldman, Williamson 
had a meeting with Don Tyson, executive vice-president of re- 
spondent Tyson’s. Williamson and Tyson discussed the activities 
of the NWPGA and its objectives and Tyson told Williamson 
Tyson’s “cannot tolerate’ the NWPGA (Tr. 386-398, 485, 2807, 
2820-2823). 


20. W. D. Mullinax, one of the seven broiler growers included 
in the “black-list” referred to in Finding of Fact 18, was a di- 
rector and an active member of the NWPGA and is one of the 25 
members of the ABEPA. During the week prior to May 13, 
1962, Mullinax talked with Hiron Knight, one of respondent 
Tyson’s field servicemen, and it was agreed that Mullinax would 
raise broilers for Tyson’s under a grow-out contract or agree- 
ment. On May 11, 1962, Mullinax attended a NWPGA meeting 
and was elected a delegate to attend certain conferences in Wash- 
ington, D. C. The following day, Saturday, Tyson’s delivered 
feed to Mullinax’s farm while he was gone over the weekend, 
loaded the feed into his bins, and later that day or the next day, 
removed feed from the bins. On Monday, Roy Grimsley, one of 
Tyson’s vice-presidents, called Mullinax and told him that Tyson’s 
would not place any chickens in his houses. Mullinax told Grims- 
ley, “I think I understand.” Grimsley made no reply and did not 
explain why Tyson’s had decided to recover the feed delivered to 
Mullinax and not deal with him as a broiler grower (CX-22, Tr. 
827-832, 899). 


21. Glenn Merrill, one of the seven broiler growers included 
in the “black-list’” referred to in Finding of Fact 18, was not a 
member of either the NWPGA or its successor, the ABEPA. In 
1962, Merrill was growing broilers under a grow-out contract 
or agreement with Tyson’s. Sometime in the middle of 1962 a 
Tyson’s field man asked Merrill about the activities of the 
NWPGA and told him that it was understood that Merrill was 
“going to be head man of it in” his area. A few weeks later Mer- 
rill was again told by two of Tyson’s field men that it was under- 
stood that he was a leader of the NWPGA. Later, Merrill met 
with Don Tyson, executive vice-president of Tyson’s, and talked 
with him about the activities of the NWPGA. Merrill explained 
to Tyson that he was not a member of the association and knew 
very little about it. Tyson told Merrill that Tyson’s could not 


“tolerate” the NWPGA and that employees of Tyson’s would at- 
tend NWPGA meetings and take down the names of the growers 
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who attended. Tyson stated that these growers “would find they 
would have a little hard way to go.” Tyson suggested to Merrill 
that he should attend the NWPGA meetings and report back on 
the growers’ activities. Merrill refused to do so. (Tr. 352-360, 
874). 


22. Bob Tryon, C. W. Munyon, and Roy Luginbuell, are three 
of the seven growers included in the “black-list” referred to in 
Finding of Fact 18. Munyon, whose name Hollingsworth incor- 
rectly spelled as “Munigan’, was a member of the NWPGA in 
1962 and was growing broilers under a grow-out contract or 
agreement with Tyson’s. Munyon dropped his membership in the 
NWPGA after the first year and continued growing broilers for 
Tyson’s during 1963. Roy Luginbuell joined the NWPGA in April 
1962. At or about that time he discontinued growing broilers 
under a grow-out contract or agreement with Tyson’s. Luginbuell 
did not renew his membership in the NWPGA after 1962. Bob 
Tryon was the principal organizer of the NWPGA during its 
inception in late 1961 and early 1962. Tryon had been growing 
broilers under a grow-out contract or agreement with Tyson’s, 
but Tyson’s “cut him off” (CX-25; Tr. 909, 939, 1006, 1612, 2313, 
2617, 2620, 3037). 


23. Herbert Sweaney, one of the seven broiler growers in- 
cluded in the “black-list” referred to in Finding of Fact 18, was 
a director and one of the organizing members of the NWPGA and 
is one of the 25 members of its successor, the ABEPA. Several 
weeks prior to May 4, 1962, Sweaney contacted one of Tyson’s 
field men and inquired about growing broilers for Tyson’s. The 
field man examined Sweaney’s houses but never returned or con- 
tacted him. Later, Sweaney met with Don Tyson, executive vice- 
president of Tyson’s, told him that he would not be getting any 
chickens from Tyson’s. On May 4, 1962, Sweaney entered into a 
grow-out contract or agreement supervised by Ray Carte, a 
Purina feed dealer, and received 29,000 chicks. These birds were 
fed and raised by Sweaney until June 30, 1962, at which time they 
were picked up by Carte and later processed. Several days after 
June 30, 1962, Carte met Sweaney at Carte’s place of business and 
told him that he, Carte, could not place any more chickens with 
Sweaney. Carte told Sweaney that he had just come from a 
meeting and had “been told not to feed anybody that belongs to 
the Northwest Poultry Growers Association.” Carte stated “that’s 


orders from headquarters” (CX-25; RX-7, 8; Tr. 1024-1033, 1038- 
1040, 1045-1078). 
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24. Respondent Purina, in 1961 and 1962, was engaged in con- 
ducting grow-out contracts or agreements with broiler growers 
in the State of Arkansas through its feed dealer organization, 
which was comprised of self-employed persons who operated as 


franchised Ralston Purina feed dealers. The dealers were re- 


sponsible for placing chicks with the growers, delivering feed and 
supplies to them, and providing direct supervision over the grow- 
ers during the grow-out period, after which the broilers were 


delivered to Purina for processing by its Gold Bond Poultry 


Company subsidiary, or for sale to other processors. Some of the 


Purina feed dealers owned and operated hatcheries. When these 
dealers placed chicks from their hatcheries with growers, they 
executed a bill of sale in the favor of Gold Bond Poultry Company 


and accounted to Gold Bond for the placing of the chicks. Other 


dealers were supplied chicks by Purina for placement with the 


growers. In all cases the growers’ payment schedule was estab- 
lished and controlled by Purina through the Gold Bond Poultry 
Company. Each month in 1962 the Purina dealers attended eve- 


ning and afternoon meetings conducted by Thomas Hagan, who 


was employed by Purina as a district salesman, with responsibili- 
ties for the selection and supervision of the Purina dealers and 
the promotion of the sales of feed and sanitation products, and 
as a “feed-out manager” or “‘flock coordinator” for Purina’s Gold 


Bond Poultry Company subsidiary. The afternoon meetings were 


conducted by Hagan for the purpose of receiving the dealers’ 
service reports and settlement sheets covering each grower op- 
erating under a grow-out contract or agreement, paying the deal- 
ers for delivering the feed and for supervising the growers, and 


discussing matters of general interest relating to poultry produc- 


tion. The evening meetings were conducted for the purpose of 


training personnel. Purina paid its dealers upon the basis of the 
efficiencies of the growers supervised by them and had the right 
to direct that the dealers cut off inefficient or high cost growers. 


Reports covering each grower supervised by a Purina dealer were 


forwarded to St. Louis for review by Purina’s Poultry Products 
Division (CX-15, 16, 38; RX-16, 17, 18; Tr. 319, 386, 1483, 1520, 
1684-1685, 1690, 1819-1820, 1883, 1837, 1844, 1852-1858, 1900, 
2238, 2235, 2251, 2259, 2470, 2471, 2507-2508, 2512, 2538, 2542). 


25. In the Spring of 1962 the organizational efforts of the 
NWPGA became well known in the Northwest area of Arkansas. 


Most of the growers operating under grow-out contracts or agree- 
ments with Purina’s Gold Bond Poultry Company were asking 
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the various Purina dealers about Purina’s attitude regarding a 
growers’ association. At one of the regular dealers’ meetings a 
month or two prior to July 1962, Thomas Hagan, Purina’s district 
salesman and “flock coordinator”, was asked whether Purina had 


any views regarding the NWPGA. Hagan indicated that he was 


not then aware of his company’s attitude but would “find out” 
and report later. Ray Carte, a Purina dealer, stated that Hagan 
said, “Better leave it alone until we find out more about it, it 


might be dangerous, we don’t know.” Lee Harris, a Purina dealer, 


stated that Hagan told the dealers that they “would be hearing 


something about this, this organization, but to leave it alone, say 
nothing about it.”” Later, at one of the dealer meetings subsequent 
to June 30, 1962, and prior to July 14, 1962, Hagan told the deal- 


ers who were present that Purina did not want to deal with any 


grower who was a member of the NWPGA. Dennis Mason, a 


Purina dealer, stated that Hagan said that “the Purina Company 
knowingly did not want to feed any of the growers that belonged 
to the association.” Curtis Markham, a Purina dealer, stated that 


Hagan told the dealers “that he didn’t want any of us dealers 


feeding any growers that belonged to this organization ... he 
said that he’d get a list and that he didn’t want to see any of 
these reports coming in with these growers’ names on them... ; 
he didn’t want to see any of them growers’ names on our settle- 


ment sheets that belonged to this organization.” Ray Carte, a 


Purina dealer, said that he had been ordered “not to feed any- 
body that belongs to the Northwest Poultry Growers Association” 
(RX-7; Tr. 301, 322, 324, 326, 330, 1038, 1053, 1055, 1072, 1687, 
1691, 1711-1718, 1716, 1822-1823, 1860-1864, 1906, 2239-2242, 


2511-2515, 2538-2539). 


26. Following the dealers’ meetings referred to in Finding of 
Fact 25, Curtis Markham, one of the Purina dealers who was 
present at the meeting, contacted Richard Fletcher, one of the 
growers whose operations he supervised for Purina. Markham 


had known that Fletcher was active in NWPGA activities and 


that most of the people in the area also knew of Fletcher’s associa- 
tion with the NWPGA. Markham informed Fletcher of what 
Hagan had said at the dealers’ meeting, and told him that he 
would have to cut him off because of Hagan’s orders. Fletcher in- 
dicated that he understood that Markham had little choice in the 
matter, but that he, Fletcher, believed in the NWPGA and would 
not stop being active in its affairs. Several weeks later the birds 
Fletcher had been growing for Purina were marketed and he did 
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not press Markham to place more birds with him. Markham 


knew of no other growers under his supervision who were mem- 
bers of the NWPGA and made no attempt to learn if any grower 
was a member because, “I would have had to cut him off.” Ray 
Carte, one of the Purina dealers who attended the meeting in 
question, knew that Herbert Sweaney was active in NWPGA 


affairs and Carte refused to place any more chicks with Sweaney 


because of Hagan’s orders. Carte made no attempt to learn 
whether other growers under his supervision belonged to the 
NWPGA. Dennis Mason, one of the Purina dealers who attended 
the meeting in question, made no attempt to learn whether any 


of the growers under his supervision were members of the 
NWPGA because, he said, “I felt if they wanted to belong to a 


certain church or certain association it was their business, not 
somebody to tell me who to give them and who not to give them 
to. I felt independent about it, that is the reason I didn’t ask” 


(RX-7; Tr. 330, 348, 1024-1033, 1045-1078, 1735, 1775-1777, 


1786, 1810, 1822-1823, 1838, 1837, 1840, 1845, 1852-1853, 1871- 
1873, 1878-1879, 1920, 1928-1930). 


27. Roy Hale and two of his sons, Ellis Hale and R. J. Hale, 
were each engaged in growing broilers in 1962 under grow-out 


contracts or agreements with AVI’s Scott County Feed Company 
in the Waldron and Scott County areas of Arkansas. The Hales 


learned that growers in the Northwest area of the State were 
forming the NWPGA and they attended several grower meetings 
in the Cave Springs, Arkansas, area. In May 1962, the Hales 


undertook to organize membership meetings in and around Wald- 


ron. The first meeting was held at the Courthouse in Waldron dur- 


ing the middle of May 1962. The meeting was well publicized 
and generated a great deal of interest among the growers. Just 
prior to the commencement of the meeting, W. H. Clements, 


president of AVI’s Scott County Feed Company, Scott County 


Milling Company, and Scott County Hatchery Company, William 


Daly, vice-president of the Scott County Feed Company, Charles 
Hottinger, field serviceman for Scott County Feed Company, and 
other representatives of the AVI operations in the Scott County 


area, stood around the Courthouse square observing the growers 


who were arriving to attend the meeting. Clements had also sent 


representatives to the meeting to learn “what happened at the 
meeting.” Several of AVI’s vehicles bearing the company’s 
initials and blue coloring were also conspicuously located around 


the square. The presence of the AVI officials and their obvious 
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interest in observing the growers caused much concern among 
several of the growers arriving to attend the meeting. During 
the course of the meeting the speakers were disrupted on several 
occasions because of unusually loud truck noises around the 


square. At the close of the meeting the three Hales and several 
of the more than 50 or so growers in attendance joined the 


NWPGA (CX-25; Tr. 165-172, 185-198, 207-208, 211-223, 272, 


525-535, 548, 556-592, 1103-1107, 2049, 2062, 2092, 2100, 2188- 
2189, 2277, 2281-2283). 


28. On August 20, 1962, R. J. Hale was advised by William 
Daly, vice-president of AVI’s Scott County Feed Company and 


manager of its grow-out operations in the Scott County area, 


that the company was not going to continue its grow-out con- 


tracts or agreements with him, his father, Roy Hale, and his 
brother, Ellis Hale. R. J. Hale later asked W. H. Clements, presi- 
dent of the four AVI subsidiaries in the Scott County area, why 


he had been cut off as a broiler grower. Clements told him that 


the main reason was because he had joined the NWPGA. R. J. 
Hale has not fed any broilers since August 20, 1962 (CX-26; RX- 
22; Tr. 1105-1107). 

29. On August 23 or 24, 1962, Roy Hale, after learning from 
R. J. Hale that he, his two sons and possibly other members of 


the NWPGA in the Waldron area were going to be cut off from 


feeding chickens for AVI, traveled to Waldron to talk with W. 
H. Clements. Clements told Roy Hale that he was being cut off 
because of his association with the NWPGA. Clements told Hale 


that it was not his decision; that “it came from higher up.” 


Several weeks after his discussion with Clements, Roy Hale de- 


livered his last batch of broilers to AVI and has not fed any 
broilers since October 1962 (RX-21; Tr. 173-176, 232-236, 246- 
247). 


80. On August 28 or 24, 1962, Ben Hunt, a broiler grower in 


the Waldron area who had joined the NWPGA in May 1962, 
traveled to Waldron to talk with William Daly. Hunt had learned 
from Roy Hale that he might be cut off from growing broilers 


for AVI because of his association with the NWPGA. Daly told 


Hunt that he was not going to be cut off from feeding broilers, 


Hunt indicated that he had been told that the Hales were being 
cut off. Daly then told Hunt “that we had reports to get them off 
of our backs and we had to get them off.” Later, Hunt dropped 


his membership in the NWPGA and continued to feed broilers 


PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 84 


for AVI. He said, “I was in debt so if I was cut out of chicken 
raising it was going to make it hard for me, and I said, ‘I will shut 
off’. . . I mean I would quit in this Chicken Growing Association, 


I'd just stop my part of it, because I couldn’t afford to lose my 
place” (CX-25; Tr. 260-269). 


31. On August 23, 1962, Ellis Hale, after learning that he was 
going to be cut off from feeding broilers for AVI, traveled to 


Waldron to discuss the matter with W. H. Clements. Clements 


affirmed that Ellis Hale was going to be cut off after the broilers 


he was then feeding had been marketed. Clements asked Hale 
why he had not first talked with him about the NWPGA;; that he, 
Clements, understood that Jimmy Hoffa was behind the organiza- 


tion. He said, “We don’t want that do we?” Clements then told 


Hale that “this organization is causing us a lot of trouble here.” 
He said, “‘“Every time you have a meeting I spend a half a day the 
next day on the telephone on calls from different parts of the 


state.” Clements further stated, “They want to know who attends 


the meeting, what was discussed there, how many people attended 
it, what the growers’ attitude was, and what he was going to do 
about it.’”’ Clements said to Hale, “They put the monkey on my 
back and I have to try to stop the organization.” Clements indi- 


cated that he was sympathetic but that he had no choice but to 


cut off the Hales. Several weeks after his discussion with Clements, 
Ellis Hale delivered his last batch of broilers to AVI and has 
not fed any broilers since October 1962 (CX-20; RX-5, 20; Tr. 


537-547, 596-607). 


82. On December 4, 1962, M. L. Marshall and Sam M. Copeland, 
employees of the Packers and Stockyards Division, United States 
Department of Agriculture, along with Ellis Hale, met with W. H. 


Clements in Waldron, Arkansas, to discuss the action taken by 
AVI with respect to Ellis, Roy, and R. J. Hale. Prior to this meet- 


ing, Ellis Hale had learned that Clements was in possession of an 
affidavit executed by him on August 24, 1962, covering the sub- 
stance of his discussion with Clements on August 23, 1962, as set 


forth in Finding of Fact 31. Marshall and Copeland asked Clem- 


ents whether he had a copy of Hale’s affidavit. Clements acknowl- 
edged that he did have a copy and he gave it to Marshall, who read 
it out loud. Clements told Marshall and Copeland that the affidavit 
was true and correct, with one exception. The affidavit contains 


the statement, “. . . that W. H. (Sonny) Clements stated that he 


was in no position to say since he was being told to do this me his 
superiors, but did not divulge who his superiors were; . 
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Clements said that the word “superiors” should be changed to 
“associates’”’, and he told Marshall and Copeland that the word 
“associates” referred to associate members of the Arkansas 


Poultry Federation. Respondents AVI, Purina, and Tyson’s, in 


1962, were members of the Arkansas Poultry Federation. Cle- 
ments further stated to Marshall and Copeland that his actions 
were dictated by his “associates” and “that it fell upon his 
shoulders to stop the organizational activities of this grower 


group.” Clements also told them that each time the growers had 


a meeting in his area “he’d spend most of the following day on 
the telephone discussing the thing.” Clements acknowledged that, 
“He was receiving calls from these various associates wanting to 
know what went on, what was discussed, who attended, what was 


the general purpose of the meeting.” Marshall said to Clements, 


“Mr. Clements, it appears to us that you are singling out some 
individual growers who appear to be leaders or dominant factors 
in this organizational effort down here.’’ Clements replied, “‘Could 


be.” Marshall also told Clements that earlier he had talked with 


Don Tyson, executive vice-president of Tyson’s, and had been told 
by Tyson that the members of the Arkansas Poultry Federation 
had a “‘very close network or pipeline” through which they kept 
each other advised as to the activities of Government personnel. 


Clements replied, “I am well aware of your movements. I know 


that you were in the office of an integrator recently, and we 
probably knew that you were there, we knew that you were there 
and what you were doing probably before you even got to your 


car... . Asa matter of fact, we probably knew it before you left 


their office” (CX-20; RX-5; Tr. 548-546, 609, 613-615, 1366-1378, 
1380, 1882, 1718-1719, 2045, 2483, 2959-2964). 


33. In June 1962, J. E. Peters, a broiler grower in the Danville 
area of Arkansas, joined the NWPGA and became active in solicit- 


ing new members in his area. Peters was also active in circulating 


petitions among growers regarding legislation which was of in- 
terest to them as contract growers. At that time, Peters was 
feeding broilers under a grow-out contract or agreement with 


AVI’s Danville Feed Company subsidiary. In the summer of 1962, 


Peters learned that AVI was not going to place any more chicks 
with him for feeding under a grow-out contract or agreement. 
Peters contacted Boss Mitchell, president and general manager 
of AVI’s Danville subsidiary, to discuss the situation. Mitchell 


told Peters that he had been called to AVI’s main office in Dar- 


danelle and that, “They really worked me over over you.” Peters 
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told Mitchell, “Well, I will tell you one thing, it won’t stop me 
from trying to organize these growers.” Mitchell replied, ‘“‘ I know 
that.” He said that it had nothing to do with Peters personally, 
but, “They gave me direct orders.” Peters did not receive any 
more chicks from AVI for feeding and raising and later sold his 
farm (CX-25; Tr. 1258-1263, 1305-1326). 


34. In 1961, Leroy Robison, a broiler grower in Casa, Arkansas, 
was feeding and raising broilers under a grow-out contract or 
agreement with AVI’s Perry County Feed Company subsidiary. 
Robison was not a member of the NWPGA or any other growers’ 
association. In June or July 1961, Charles Boyce, AVI’s general 
sales manager for its field production operations, and Burl Boyd, 
general manager of AVI’s Danville Feed Company, accused Robi- 
son of being connected with a growers’ association and told him he 
was not getting any more chickens from AVI because he was 
a “trouble maker and an instigator.” Earlier, Boyd had observed 
several growers and their families at Robison’s farm and had 
stopped to ask Robison whether they were conducting a growers’ 
meeting. Robison jokingly said they were and invited Boyd to join 
the group. Boyd then asked if Robison was in charge of the 
organization. Robison, still thinking that Boyd was joking, said, 


“T guess I am the head of it if it’s got a head.” Boyd replied, “I 
guess you know you can get cut off of chickens on that.” Later, 
Boyce, at AVI headquarters, told Robison that AVI could not do 
business with anyone who was trying to organize the growers. 
Boyce said, “How do you think we can keep these other growers 
under control if we let you do as you please?” (CX-6; RX-11; 
Tr. 1163-1169, 1220-1230, 1247-1248, 1949). 


35. Respondent AVI, in 1962, refused to continue its grow-out 
contracts or agreements with Roy Hale, Ellis Hale, R. J. Hale, 
and J. E. Peters, because they were actively engaged in soliciting 
the broiler growers in their areas to join the NWPGA. AVI’s 
purpose in cutting off such growers, and the effect of such action, 
was to intimidate other growers and destroy the NWPGA opera- 
tions in and around the Scott County area of Arkansas. After 
1962, no broiler grower who was feeding broilers under a grow- 
out contract or agreement with AVI, or with its subsidiaries, 
belonged to the NWPGA or its successor, the ABEPA, and only 
one person in AVI’s area continued to be a member of the 
NWPGA or the ABEPA—Roy Hale. As of the dates of the com- 
plaint and hearing in this proceeding, there was no active grower 
organization in AVI’s area (CX-2, 25; RX-26; Tr. 158, 162, 180, 
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269, 581, 923, 947-948, 990-994, 1319, 1980, 2047, 2128, 2377, 
2887, 2999; Findings of Fact 27-33). 

86. Respondent Purina, in 1962, directed its franchised dealers 
in the Northwest area of Arkansas to discontinue and not enter 
into grow-out contracts or agreements with broiler growers who 
were members of the NWPGA. Pursuant to such directive, 
Purina’s dealers refused to enter into or continue grow-out con- 
tracts or agreements with Richard Fletcher and Herbert Sweaney, 
and warned other growers to drop their membership in the 
NWPGA. Purina’s purpose in issuing such a directive to its 
dealers, and the effect of such action, was to intimidate the broiler 
growers in the Northwest area of Arkansas and destroy the 
NWPGA. As of the date of the complaint and hearing in this 
proceeding, the ABEPA was the only grower organization in 
existence in the Northwest area of Arkansas. The ABEPA has 
not been an active association and has gained only two members 
since it was organized in 1963 (CX-25; Tr. 2849; Findings of 
Fact 17, 18, 28, 24, 25, 26). 


37. Respondent Tyson’s, in 1962, refused to enter into or con- 
tinue its grow-out contracts or agreements with W. D. Mullinax, 
Herbert Sweaney, and Bob Tryon, and threatened to cut off 
Howard Williamson, because they were actively engaged in the 
affairs of the NWPGA, including the solicitation of new members. 
Tyson’s purpose in cutting off or threatening such growers, and 
the effect of such action, was to intimidate the broiler growers in 
the Northwest area of Arkansas and destroy the NWPGA. Ty- 
son’s, in 1962, disseminated the names of broiler growers who it 
knew or suspected were active members of the NWPGA, and 
sought to have such growers boycotted and “black-listed” by 
other members of the poultry industry (Findings of Fact 17-23). 


38. Respondents AVI, Purina and Tyson’s, in 1962, commonly 
opposed the concept of a growers’ organization, commonly opposed 
marketing orders or governmental controls covering poultry, and 
commonly decided to take action, and commonly did take action, 
to stop the growers from organizing and carrying out the ob- 
jectives of the NWPGA. Such common views and actions were 
known by each respondent (Findings of Fact 16-36). 


CONCLUSIONS 
I 


After the issuance of the hearing examiner’s recommended 
decision and order, AVI filed a motion to reopen the hearing. 
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In the recommended decision (p. 44) the hearing examiner 
observed that the “executive committee” of AVI in 1962 consisted 
of S. D. Mitchell, Harold Snyder and William Lemley and that 
neither Snyder nor Lemley had testified about their lack of 
knowledge of growers being cut off because of activity in the 
NWPGA or about the autonomy of AVI’s subsidiaries. AVI 
wishes now to have the hearing reopened to put in testimony 
from Snyder and Lemley on these points. It desires also to have 
Charles Boyce, its general sales manager for field production 
operations, testify as to conversations with Jerry Robison, a 
grower who testified for complainant. (See Finding of Fact 34.) 


AVI’s motion to reopen was filed August 30, 1967. The com- 
plainant’s reply brief filed March 27, 1967, pointed out that 
neither Snyder nor Lemley had testified at the hearing sessions. 
On the matter of Robison’s testimony as to conversations with 
Boyce and Burl Boyd, general manager of AVI’s Danville Feed 
Company, complainant’s findings of fact filed November 21, 
1966, proposed that Robison’s version be believed. 


AVI had every opportunity to present any witensses it chose 
during the course of the hearing sessions from June 23, 1965 


through May 26, 1966, and it was aware for some months after 
the hearing of the complainant’s position on the evidence adduced. 
No sound reason is now advanced as to why Snyder, Lemley and 
Boyce were not called. The motion represents simply an attempt 
on the part of AVI to strengthen features of its case which the 
hearing examiner found unimpressive. It comes much too late 
in the proceeding. The motion is denied. 


II 


Leaving for consideration hereinafter issues of jurisdiction 
over the subject matter of the complaint and over the respond- 
ents, we conclude that the evidence of record amply proves the 
complainant’s case on the merits, namely (1) that AVI, Ralston 
Purina and Tyson’s in 1962 refused to enter into or to continue 
grow-out contracts or agreements with broiler growers who 
were active members of an association formed to further the 
mutual interests of broiler growers and (2) that respondents 
through concert of action and known similar conduct among 
them combined or arranged to conduct such a boycott. 


Respondents complain that the hearing examiner adopted the 
complainant’s suggested findings of fact. But we have painstak- 
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ingly examined the evidence and for the most part have also 
used the hearing examiner’s findings of fact because they are 
well established by the evidence. Many of these are undisputed. 
Respondents complain too that the hearing examiner believed 
all the witnesses put on by the complainant and disbelieved 
respondents’ witnesses. This grievance related to the conflicting 
testimony concerning the reasons for cutting off the growers 
involved, respondents claiming that the cut-offs, or some of them, 
were due to the poor efficiency of the grower, irascible tempera- 
ment, etc., rather than activity in the growers’ association. The 
hearing examiner analyzed respondents’ defenses in this regard 
in detail and found them unpersuasive. There is nothing legally 
wrong in a hearing examiner believing the witnesses for one 
side of a case. NLRB v. Pittsburgh S.S. Co., 337 U.S. 656 (1949). 
Moreover, we agree with the hearing examiner especially since 
he saw and heard the witnesses testify. Where, as here, the ques- 
tion is which witnesses are to be believed, demeanor evidence is of 
great importance just as it is in cases involving reasons for dis- 
charge of employees where an unfair labor practice is charged 
before the National Labor Relations Board. See, e.g., Bon-R 
Reproductions, Inc. v. NLRB, 309 F.2d 898, 907 (2d Cir. 1962). 


Ill 


Section 202 (a) of the act makes it unlawful for any live poul- 
try dealer or handler to engage in or use “any” unfair, unjustly 
discriminatory, or deceptive practice or device in commerce, and 
section 202 (b) makes it unlawful to subject, in commerce, any 
particular person to any undue or unreasonable prejudice or 
disadvantage “in any respect whatsoever”. 


It is uncontrovertible in this day and age that the broiler 
growers had a right to engage in association for the advancement 
of their mutual interests. In fact, the fostering of associations 
of agricultural producers is national public policy. See e.g., the 
Capper-Volstead Act, 7 U.S.C. 291, 292 and also 7 U.S.C. 451-457. 


Each respondent set out to prevent its contract growers from 
remaining, or becoming active, in an association which advocated 
production controls and increased grower bargaining power. Each 
respondent took action which resulted in certain growers being 
cut off and others being threatened or intimidated. To be sure, 
respondents did not cut off or refrain from dealing with every 
grower-member of the NWPGA in 1962. But the action taken 
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by them with respect to a handful of the leaders of the NWPGA 
was sufficient to destroy the association. In this respect the threat 


of sanctions effectively deterred exercise of the right of associa- 
tion almost as potently as the actual application of sanctions. 
See Mills v. Alabama, 384 U.S. 214, 221-222 (1966). As stated 
by witness Sweaney at Tr. p. 1069: 


A. I was a director of the Lincoln District over there. We 


didn’t get very far with our Association. Around home it 
was pretty short lived. We only had a few meetings. We had 
to shut it down. 


Q. Why was that? 


A. Well, us boys that was elected directors, we wound 
up with empty houses. 


One of the paramount purposes of the act is “to prevent 
economic harm to the ‘growers’. . .” Safeway Stores, Inc. v. 


Freeman, 269 F.2d 952 (D.C. Cir. 1966). The act is remedial 


legislation “and it should be construed liberally so as to effectuate 
the purpose of Congress.”’ Bowman v. United States Department 
of Agriculture, 363 F.2d 81 (5th Cir. 1966). “The legislative 


history showed Congress understood the sections of the Packers 


and Stockyards Act under consideration were broader in scope 


than antecedent legislation such as the Sherman Antitrust Act, 
Sec. 2 of the Clayton Act, 15 U.S.C.A. § 13, Sec. 5 of the Federal 
Trade Commission Act, 15 U.S.C.A. § 45, and Sec. 3 of the Inter- 


state Commerce Act, 49 U.S.C.A. § 3.” Swift & Company v. 


United States, 308 F.2d 849, 858 (7th Cir. 1962); Wilson & 
Company, Inc. v. Benson, 286 F.2d 891, 895 (7th Cir. 1961). 


Manifestly, the action taken by each of the respondents with 
respect to the NWPGA and certain of the individual grower- 


members thereof, as disclosed by the record in this proceeding, 


constituted an “unfair” and “unjustly discriminatory” practice 
and subjected particular persons to “undue”? and “‘unreasonable’”’ 
prejudice and disadvantage, in violation of §§ 202 (a) and 202 


(b) of the act. 


Section 202 (g) of the act makes it unlawful for any live 
poultry dealer or handler to conspire, combine, agree, or arrange 
with any other person to do, or aid or abet the doing of, any act 


made unlawful by §§ 202 (a) and 202 (b). The complaint charges 


that the respondents, “through concert of action and known 
similar conduct among them, did combine or arrange with one 
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another to boycott, ‘blacklist’, and refrain from entering into 
or continuing grow-out contracts or agreements with, broiler 


growers who were known to be, or who were suspected of being, 


active members of an association organized by, and to further 


the mutual interests of, broiler growers who operated under 
grow-out contracts or agreements” (Complaint, par. IV). 


A “combination” exists when the evidence shows that persons, 
with knowledge that concerted action is contemplated and invited, 


give adherence to and then participate in a scheme. /nterstate 
Circuit v. United States, 306 U.S. 208, 226-227 (1939); United 
States v. Masonite Corp., 316 U.S. 265, 275 (1942) ; United States 


v. Bausch and Lomb Co., 321 U.S. 707, 722-723 (1944). 


The record discloses that the organizational efforts of the 
NWPGA in 1962 were a “conversational piece” (tr. 2419) and 
a “hot subject” (tr. 2190) among the growers and integrated 
companies in Arkansas. Clements of AVI received calls from 


“different parts of the state” inquiring about grower meetings 


in his area and asking “what he was going to do about it” (Find- 
ing of Fact 31). Clements’ “associates” in the Arkansas Poultry 
Federation, which included Tyson’s and Purina, dictated that 
he stop the “organizational activities of this grower group” 


(Finding of Fact 32). Grimsley of Tyson’s called Hollingsworth, 


manager of a farm cooperative with about 1,000 members, many 
of whom were contract poultry growers (tr. 684), and told him 
that the NWPGA “should be stopped” and that Purina and AVI 


were taking action in this regard. Grimsley also gave Hollings- 


worth the names of seven growers who should be black-listed 


(Finding of Fact 18). Don Tyson of Tyson’s made it clear to 
several growers that he could not “tolerate”? the NWPGA and 
that growers who attended meetings ‘‘would find they would 


have a little hard way to go” (Findings of Fact 19, 21), Hagan 


of Purina instructed Purina’s dealers not to “feed any growers 


that belonged to this organization” (Finding of Fact 25). These 
matters, and the action taken by respondents with respect to 
several of the growers who were active in NWPGA affairs, were 


well known and widely disseminated throughout the state. When 
AVI cut off the Hales this fact was published in the Arkansas 


Gazette, a daily newspaper having state-wide circulation (CX-2; 
tr. 2734). 


We conclude from the record that the respondents, “through 
concert of action and known similar conduct among them”, did 





110 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 84 


combine and arrange with each other to accomplish their common 
purpose; namely, to stop the growers’ organization, in violation 


of §§ 202 (a), 202 (b), and 202 (g) of the act. 


IV 


We think that the evidence shows that in the case of all three 
respondents the respondent corporation was a live poultry dealer 


or handler within the meaning of the act in 1962. 


Each respondent was engaged in an integrated poultry opera- 
tion, that is in hatching chicks, supplying feed, growing-out the 
chicks, processing and marketing poultry and poultry products. 
Each phase of the operation was fitted into the others and the 
entire operation was under unified direction and control by the 
respondent parent although technically there were separate sub- 
sidiary corporations for the different phases. The hearing exam- 
iner’s recommended decision examines the claims of respondents 
in this connection in minute detail and disposes of them. We 
need not go to such lengths here. We agree with the hearing 
examiner, 


Respondents urge that a parent company cannot be held re- 
sponsible for violations of law by a subsidiary corporation unless 
the subsidiary is a mere tool of the parent with the subsidiary’s 


separate corporate existence a fiction. Respondents cite several 


cases such as National Lead Company v. Federal Trade Commis- 
sion, 227 F.2d 825 (7th Cir. 1955), rev’d on other grounds, 352 
U.S. 119 (1957) to this end. We do not consider these cases to be 


applicable to the facts here. We think the controlling cases are 


those which hold that where what is essentially an integrated 


business is conducted through a number of interrelated companies, 
it is necessary to consider the framework of the whole enter- 
prise and to hold the parent company a proper party in a pro- 
ceeding involving violations of law by a subsidiary. Delaware 


Watch Company v. Federal Trade Commission, 298 F.2d 476 


(2d Cir. 1962), cert. denied, 8370 U.S. 989 (1962); Goodman v. 
Federal Trade Commission, 244 F.2d 584 (9th Cir. 1957); Na- 
tional Labor Relations Board v. Hearst, 102 F.2d 658, 663 (9th 
Cir. 1939). 


Moreover, the record establishes too that the policy of intimi- 
dating and cutting off growers who were active in the association 
came from “headquarters”, that is, from the top. Of course, some 
officials of respondents denied so in testimony but their denials 
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did not convince the hearing examiner in the face of other evi- 
dence that strongly showed such was the case. See Findings of 


Fact 25-34, inclusive. 


V 


Respondents contend that there is no authority under the act 
for this proceeding because section 203 of the act providing for 
administrative proceedings for violation of section 202 refers 


only to “packers” and does not mention “live poultry dealers or 
handlers”. 


Section 202 of the act makes it unlawful for any “packer” or 
“live poultry dealer or handler” to do the acts prohibited by 
section 202 and it is true that, while this is so, section 203 by its 


terms fails to include “live poultry dealer or handler”. 


Respondents argue that the 1935 amendment of section 202 
of the act to cover “live poultry dealer or handler” was intended 
only for the purposes of Title V of the act, that is, for the licensing 
program in areas designated by the Secretary and does not con- 


stitute a substantive amendment of section 202 generally. 


We think that the 1935 amendment of section 202 of the act 
to add “live poultry dealer or handler’? was an amendment of 


section 202 generally and not merely for the purposes of Title V. 


Section 503 of Public No. 272, 74th Congress, 1st Session, 
approved August 14, 1935, 49 Stat. pp. 648, 649 amends sections 
202, 401, 402, 403 and 404 of the act to add “or any live poultry 
dealer or handler” after the word “packer” wherever it appears 


and section 504 makes applicable to live poultry licensees under 
Title V sections 305 to 316 and sections 401, 402, 408 and 404 
of the act. 

Section 502 (a) requires a license (except for packers and 


railroads) for every conceivable handling or dealing of live 
poultry in an area designated by the Secretary of Agriculture. 


A live poultry dealer or handler in a designated area would 
certainly be required to have a license. If the legislative intent 
then had been simply to make section 202 of the act applicable 


only to licensees in designated areas, it would only have been 


necessary for the legislation to say so as was done with sections 


305 to 316. The United States Code, which is edited under the 
supervision of the Committee On the Judiciary, House of Repre- 
sentatives, in its 1940, 1946, 1952 and 1958 editions carries “live 
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poultry handler or dealer” in addition to “packer” as part of 
section 202. 


In 1958, Title II of the act was amended (Public Law 85-909, 
72 St. 1749) by inserting after the word “unlawful” in the open- 


ing provision of § 202 the words “with respect to livestock, meats, 


meat food products, livestock products in unmanufactured form, 
poultry or poultry products.”’ This language was contained in the 
House bill, H.R. 9020, which became Public Law 85-909 on Sep- 


tember 2, 1958, and in the Senate bill S, 1356, which was passed 
by the Senate on May 15, 1958 (85 Cong. Record 7905). 


In the report prepared by the Committee On the Judiciary 
and the Committee On Agriculture and Forestry to accompany 
S. 13856 (S. Report No. 1464, supplementing Report No. 704), 


it was made clear that the Congress understood that the Secre- 
tary had full jurisdiction over the operations of live poultry 
dealers. At page 5 of Report No. 1464 it is stated: 


Subsections (a), (b) and (c) cover the transfer of juris- 
diction over certain unfair trade practices covered by Title 


II of the Packers and Stockyards Act, 1921, from the De- 
partment of Agriculture to the Federal Trade Commission. 


The Department of Agriculture at present has full jurisdic- 
tion over unfair trade practices by packers and poultry 


dealers, Subsection (c) would limit the Department’s juris- 


diction over packers and poultry dealers to matters concern- 


ing livestock, meats, meat-food products, livestock products 
in unmanufactured form, poultry, or poultry products. The 
Federal Trade Commission would then have jurisdiction 


over packers and poultry dealers with respect to all other 
commodities. (Emphasis supplied.) 


Moreover, in United States v. Tyson’s Poultry Co., 216 F. Supp. 
53, 60, (W.D. Ark., 1963), it was ruled that section 202 of the 
act deals with any live poultry dealer or handler, which would 


negate the restriction of the applicability of the act to licensed 


dealers only, which the respondents are not. Similarly, in United 
States v. Marshall Durbin & Co. of Haleyville Inc., 363 F.2d 1, 
4 (5th Cir. 1966) it was said that “the principal purpose of the 
Act is to protect producers and consumers of poultry against 


certan deleterious practices of middlemen. To effectuate this end 
the Act [§ 202] regulates the activities of ‘live poultry dealers’.” 


With the prohibitions of section 202 applicable to live poultry 
dealers or handlers who are not licensees under Title V, we can- 
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not believe that Congress intended to make the prohibited conduct 
on the part of live poultry dealers or handlers unlawful without 
providing a sanction therefor. The failure to specifically amend 
sections 203 and 204 to include live poultry dealers or handlers 


appears then as due to oversight or inadvertence. 


Under the circumstances then it is permissible to read into 
sections 203 and 204 “live poultry handler or dealer’’. Courts will 
not hesitate to turn into the sense of some section or provision 


a qualifying or expanding expression plainly implied by the 


general context of the act, which has been palpably omitted and 


which is necessary to prevent a legislative purpose from failing 
in one of its material aspects.” Elizabeth Arden Sales Corp. v. 
Gus Blass Co., 150 F.2d 988, 992-993 (8th Cir. 1945), cert. denied 


826 U.S. 778 (1945). 


Section 202 makes unlawful commission of the prohibited 
practices by live poultry dealers or handlers and unless sanctions 
are available under section 203 this legislative purpose is nullified. 
The long standing rule applies then that in such a situation the 


missing words may be supplied. See Kennedy v. Gibson, 8 Wall 
498, 19 L. ed. 476 (1869) and the long list of cases in State Courts 
to this effect set out in 126 A.L.R. 1326. 

VI 


Respondents also urge that the practices proscribed by section 


202 of the act must be in relation to goods crossing state lines 
because the prohibitions of section 202 are restricted to those 
occurring “in commerce’’. 


The legislative intent of the act was to confer the full sweep of 


the commerce clause in Article I of the Constitution. H. Rept. 324, 


67 Congress, 1st Sess., 18; In re Swift & Co., 21 A.D. 332, 3438 
(1962) aff’d Swift & Company v. United States, 317 F.2d 53 (7th 
Cir. 1963). 


In the light of such cases as Stafford v. Wallace, 258 U.S. 495 


(1922) ; Local 167 v. United States, 291 U.S. 298 (1934) ; United 
States v. Darby, 312 U.S. 100 (1941); and Wickard v. Filburn, 
317 U.S. 111 (1942) we conclude that the transactions complained 
of here are covered by section 202 of the act. 


In fact, in United States v. Tyson’s Poultry Co., supra, where 
respondent here argued that its commercial activities are intra- 
state only, the Court noted that Tyson’s acquired 99 per cent of 
its poultry from about 400 Arkansas farmers and stated, ‘“There- 
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fore, it is apparent that the petitioner has sustained its burden 


by showing probability of coverage from an interstate commerce 
standpoint when the facts are compared with the wording of the 
above-quoted statute, which covers not only commercial activities 


which are a part of interstate commerce but also those activities 
which are a part of that current of interstate commerce usual in 
the meat-packing and poultry industries.” 

Similarly, in United States v. Marshall Durbin & Co. of Haley- 


ville, Inc., supra, the Court set aside orders entered by a District 


Court and remanded for further proceedings a cause involving 
a question as to the application of the act to poultry grow-out 
operations. The lower court had held that there was no coverage 
or probability of coverage under the act of grow-out operations 
of corporations engaged in placing chicks with farmers who fed 
and tended them until they reached broiler size, after which the 


corporations “sold”? the chicks to an affiliated processing corpora- 
tion. On appeal the appellees argued that they were not engaged in 


interstate commerce. The Court succinctly stated (p. 15), “Ap- 


pellees cannot be serious in urging that their activities do not 
meet the jurisdictional requirements of intersate commerce. In 
any event, we find no merit in the contention.” 


VII 


Respondents object to the entry of any order requiring rein- 
statement of any producers who were cut off because of their con- 
nections with the growers’ association. They claim that only 


“cease and desist” orders are authorized by Title II of the act. 


It is well settled that an agency has wide discretion in determ- 
ining the kind of order deemed necessary to cope with unlawful 
practices. Atlantic Refg. Co. v. FTC, 381 U.S. 357, 376 (1965). 
Respondents’ refusal to deal with former members of the NWPGA 
amounts to a continuing violation which can only be reached by 
an affirmative reinstatement order. Section 407 (a). of the act 
authorizes the Secretary to make such “. . . rules, regulations 
and orders as may be necessary. . .” to carry out the provisions 
of the act. Moreover, the Supreme Court has ruled that the Civil 
Aeronautics Board’s authority to issue “cease and desist” orders 
against “unfair practices” and “unfair methods of competition” 
is broad enough to include the power to compel divestiture by Pan 
American of its stock in a merged airline. Pan American World 
Airways, Inc. v. United States, 871 U.S. 296, 812 (1963). The 
Court said (N. 17, p. 312) “Authority to mold administrative 
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decrees is indeed like the authority of courts to frame injunctive 


decrees.” 
All objections, exceptions, etc., inconsistent with this decision 
and order, whether or not specifically discussed herein, are over- 


ruled and denied. 


ORDER 
Respondents Arkansas Valley Industries, Inc., Ralston Purina 
Company, and Tyson’s Foods, Inc., corporations, their officers, 


directors, agents, employees, successors and assigns, directly or 
through any corporate or other device, in or in connection with 
their acquisition of live poultry by direct purchase or through 
grow-out contracts or agreements, are each hereby ordered and 


directed to cease and desist from: 


1. Refusing to deal with, or refusing to enter into or continue 
grow-out contracts or agreements with, any poultry producer or 


farmer because of his affiliation or connection with, or his mem- 
bership, activities or interest in, any association or organization 


formed to further the mutual interests of poultry producers or 
farmers; 


2. Harassing, intimidating, coercing or threatening to refuse 


to deal with, or threatening to refuse to enter into or continue 


grow-out contracts or agreements with, any poultry producer or 
farmer because of his affiliation or connection with, or his mem- 


bership, activities or interest in, any association or organization 
formed to further the mutual interests of poultry producers or 
farmers; 


3. Refusing or failing to reinstate, upon the basis of current 
terms, any poultry producer or farmer whose grow-out contract 
or agreement was terminated for reason, in whole or in part, 
of .his past affiliation or connection with, or his membership, 
activities or interest in, any association or organization formed 
to further the mutual interests of poultry producers or farmers, 
where such poultry producer or farmer requests reinstatement 
within sixty days after the date this order becomes effective; and 


4, Entering into, continuing, cooperating in or carrying out any 
agreement, arrangement, understanding or combination with any 
other person to boycott, black-list, harass, intimidate, or coerce 
any poultry producer or farmer for any reason whatsoever. 
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(No. 11,592) 


In re BROOKS COUNTY PACKING COMPANY, INC. P&S Docket No. 
3930. Decided January 24, 1968. 


Packer—False weights—Records—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease 
and desist from weighing livestock at other than true and correct 
weights, issuing accountings and making payment to sellers of livestock 
on the basis of such weights and failing to operate livestock scales in 
accordance with regulations and ordering it to keep records that fully 
disclose all transactions in its business under the act. 


Ronald D. Cipolla for complainant. 
Sol Altman, of Altman & Herndon, Thomasville, Ga., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 30, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On January 11, 1968, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint; 
neither admits nor denies the remaining allegations; states that 
“it did not at any time intend to violate the subject regulations” ; 
waives oral hearing and the report of the Hearing Examiner; and, 
for the purpose of this proceeding only, consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint as the findings of fact 
and conclusions of the Secretary of Agriculture, such order to 
become effective on the first day after service upon respondent. 
Complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Brooks County Packing Company, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Quitman, Georgia. 
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(b) Respondent is, and at all times material herein was, 
engaged in the business of purchasing livestock in commerce for 
purposes of slaughter and of manufacturing meats and meat food 
products for sale and shipment in commerce. At all times ma- 
terial herein, respondent owned and operated a livestock buying 
station adjacent to its packing plant at Quitman, Georgia. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in seven specified transactions during the period 
from November 16, 1966, through December 6, 1966, in connec- 
tion with purchases of livestock by respondent in commerce on a 
weight basis, at its buying station, (1) weighed the livestock at 
less than their true and correct weights; (2) issued accountings 
to the sellers of the livestock on the basis of such false weights; 
and (3) paid the sellers for the livestock on the basis of such false 
weights. 


8. Respondent, during the year 1966, in connection with the 
weighing of livestock purchased by respondent in commerce on a 
weight basis at its buying station, failed to operate its weighbeam 
livestock scale in such manner as to insure correct weights, in that 
respondent weighed such livestock when the scale was not in 
balance at zero, and determined the weight of the livestock when 
the “‘weighbeam” on the scale was not at rest at the approximate 
center of the “trig loop.” 


4. Respondent, during the year 1966, failed to keep such ac- 
counts and records as fully and correctly disclosed all transactions 
involved in its business, in that respondent (1) prepared and 
made a part of its accounts and records, accountings showing 
false weights for the livestock specified in Finding of Fact 2 
herein; and (2) failed to issue scale tickets in connection with 
the purchases of livestock by respondent in commerce on a 
weight basis at its buying station. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a)), and sections 201.55 and 201.78 of the regulations (9 CFR 
201.55 and 201.78). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a)), and sections 201.78-1(a) and (b) and 201.78 of the regula- 
tions (9 CFR 201.73(a), (b) and 201.78). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221), and 
section 201.49 of the regulations (9 CFR 201.49). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from (1) weighing livestock purchased by respondent on a weight 
basis at other than their true and correct weights; (2) issuing 
accountings to the sellers of livestock on the basis of weights 
other than the true and correct weights of the livestock; (8) 
paying sellers of livestock on the basis of weights other than the 


true and correct weights of the livestock; and (4) failing to 
operate livestock scales owned or controlled by respondent in 


accordance with the regulations under the Act constituting IN- 


STRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 


operations as a packer, including (a) scale tickets for all live- 


stock purchased on a weight basis, showing the dates of the pur- 
chases, the number of head, kind, and actual weight of the live- 
stock, the initials of the weighmaster(s), and the name of the 
seller; and (b) scale tickets which correctly disclose the mechani- 


cally printed weights of livestock purchased on a weight basis. 


Copies hereof shall be served upon the parties and this order 


shall become effective upon the first day after service hereof upon 
the respondent. 





— 


——— 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,593) 


ASH FLAT LIVESTOCK AUCTION v. H. H. LEDBETTER and DWIGHT 
LEDBETTER. P&S Docket No. 3858. Order issued January 11, 
1968. 
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In re C, A. HESKETT. PACA Docket No, 2-647, Decided January 


4, 1968. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to account and make full payment promptly to his 


principals of the net.proceeds and purchase prices collected or credited 
to his account while acting in the capacity of a grower’s agent are 
violations of the act for which the facts and circumstances thereof 
shall be published. As respondent’s license under the act terminated 
prior to institution of this proceeding, suspension or revocation thereof 


is not ordered herein, 


James E. Horton for complainant. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 27, 1967, to which respondent did not file excep- 
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tions, are adopted as the final decision and order in this proceed- 
ing. 

This order shall become effective on the 11th day after the date 
hereof and copies hereof shall be served upon the parties, 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding in which the respondent, C. 
A. Heskett, is charged with having repeatedly and flagrantly vio- 
lated the provisions of the Perishable Agricultural Commodities 


Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter re- 
ferred to as the “Act”. The respondent has failed to answer the 


complaint and, therefore, under the provisions of Section 47.30 
of the rules of practice (7 CFR 47.30) is deemed to have admit- 
ted the allegations of the complaint and waived oral hearing. 


FINDINGS OF FACT 


1. Respondent, Clarence Albert Heskett, is an individual doing 
business as C. A. Heskett, who address is P. O. Box 55, Las 
Cruces, New Mexico 88001. 


2. Pursuant to the licensing provisions of the Act, license No. 
204839 was issued to respondent on June 5, 1964. This license 
was renewed annually but terminated on June 5, 1967, when re- 
spondent failed to renew his license. 


8. During 1964 and 1965, respondent, while acting as a com- 


mission merchant or broker (grower’s agent) for Frank Schuster 
Farms and Presidio Packing Company, negotiated shipments of 
vegetables on consignment or negotiated the sales of shipments 


of fruit and vegetables in interstate commerce. Respondent re- 


ceived payment of the purchase prices, or received the net proceeds 
for consignments, or received credit for these shipments, but 
failed to account and pay the growers, all as set forth below: 


A. During 1964, acting for and on behalf of Frank Schu- 


ster Farms, San Juan, Texas, respondent negotiated the 


shipment on consignment of seven lots of onions in inter- 
state commerce to various receivers. Respondent had previ- 
ously obtained advances from the receivers, who credited 


the net proceeds from the sale of these shipments to respond- 
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ent’s account, but respondent failed to make full payment 
promptly of these amounts to Schuster. The dates of ship- 


ment, the car or truck numbers, the receivers and destina- 


tions, the number of sacks of onions, the net proceeds realized 


from the sale of these shipments, the dates payment or credit 
was received by respondent, and the dates payments were due 
the seller are as follows: 
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The total amount credited to respondent’s account for the above 
shipments is $4,790.77. On January 27, 1965, respondent reached 
an agreement with the seller by which this account would be 
settled by a payment of $2,500.00. Respondent paid $1,000.00 on 
April 15, 1965, and $1,272.00 on June 12, 1965, which totaled 
$2,272.00. The difference between this amount and the agreed 
settlement, $228.00, represents a payment being received by 
Schuster from a bankruptcy claim filed against J. A. Morgan 
Produce Company, of which $228.00 was rightfully due respond- 
ent but which claim respondent assigned to Schuster. 


B. During 1965, acting for and on behalf of Presidio Packing 
Company, Presidio, Texas, respondent negotiated the shipment 
of three lots of vegetables on consignment and negotiated the sale 
of eight shipments of fruit and vegetables, all in interstate com- 
merce or in contemplation of shipment in interstate commerce, 
to various receivers. Presidio shipped the vegetables to such 
receivers, who received them without complaint upon arrival. 
Respondent invoiced and either collected, or received credit for, 
the agreed purchase prices and net proceeds, but failed to make 
full payment promptly of these amounts to the seller. Payment 
was due the seller approximately 90 days after date of shipment. 
The dates of shipment, the truck or car numbers, the receivers 
and destination, the quantities and commodities, the agreed pur- 
chase prices and net proceeds, the dates payments or credits were 
received by respondent, and the dates payments were due the 
seller are as follows: 
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The total of the above amounts is $19,246.14. Respondent 
paid $3,000.00, leaving a balance due of $16,246.14. No 
further payment having been made, the seller filed a formal 
reparation complaint with the Department and, on May 15, 
1967, a default reparation award was issued in the amount 
of $16,246.14, see 26 A.D. 590 (PACA Docket No. 2-499), 
which amount is unpaid at this time. 


4. On or about July 27, 1967, by notice in writing, respondent 
was afforded the opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the Act relating to the 
allegations contained in paragraph 3 of the complaint and set 
forth in Finding 3 herein. Respondent has failed to do so. 


CONCLUSIONS 


The acts of respondent in failing to account and make full pay- 
ment promptly, to his principals, of the net proceeds and agreed 
purchase prices collected or credited to his account while acting 
in the capacity of a grower’s agent as set forth in Finding of 
Fact 3, constitute wilful, repeated and flagrant violations of sec- 
tion 2 of the Act (7 U.S.C. 499b). Since respondent’s license 
under the Act terminated prior to the institution of this pro- 
ceeding, the suspension or revocation thereof was not requested 
by complainant and should not be ordered. However, it is con- 
cluded that the facts and circumstances of the violations should 
be published, as requested by complainant (7 U.S.C. 499h(a)). 
See In re Jose Elias Ruiz, d/b/a Elias Ruiz & Co., 26 A.D. 912 
(1967) and cases cited therein. 


ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 11,595) 


ED GRAVITT v. TRUSSELL PRODUCE Co. PACA Docket No. 2-664. 
Decided January 5, 1968. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REINSTATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1980, as amended (7 U.S.C. 499a et seq.), a default order 
was issued November 1, 1967, awarding reparation to complain- 
ant against respondent. On November 21, 1967, respondent’s de- 
fault in the filing of an answer in this proceeding was set aside, 
the order of November 1, 1967, was vacated and respondent was 
given an opportunity to file an answer to the complaint. Respond- 
ent has not filed such an answer. Accordingly, the default order 
of November 1, 1967 is hereby reinstated except that the repara- 
tion awarded therein shall be paid within 30 days from the date 
of this order. 


(No. 11,596) 


JEROME KANTRO COMPANY v. SUMMERS BROTHERS, INC. and/or 
EMPIRE Foops, INc. PACA Docket No. 2-606. Decided Janu- 
ary 5, 1968. 


Protection agreement—Breach of good delivery standards—Damages 


Respondent-buyer established that contract called for protection to buyer 
on price decline. Where complainant-seller shipped lettuce that did 
not meet good delivery standards, buyer entitled to damages in amount 
of difference between market value and proceeds received on resale. 
As complaint fails to state cause of action against buyer’s customer, 
complaint as to this respondent dismissed. 


Paul G. Hunter, Bureau of Service, Vegetable Growers Association, Glen- 
dale, Ariz., for complainant. 
Respondent Summers Brothers, Inc., pro se. 
James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondents, jointly and/or 
severally, in connection with a transaction involving a carload 
of lettuce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent 
Summers Brothers, Inc., filed an answer thereto denying liability 
to complainant. Respondent Empire Foods, Inc. did not file an 
answer. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in the rules of practice, 
7 CFR 47.20, is applicable in this case. Pursuant to this procedure, 
complainant and respondent Summers Brothers, Inc., respectively, 
were given the opportunity to file an opening and an answering 
statement, but neither did so. Complainant and respondent Sum- 
mers Brothers, Inc. were also given an opportunity to file briefs, 
but neither did so. 


FINDINGS OF FACT 


1. Complainant is an individual, Jerome Kantro, doing business 
as Jerome Kantro Company, whose address is P. O. Box 1090, 
Salinas, California. 


2. Respondent Summers Brothers, Inc. is a corporation whose 
address is P.O. Box 246, Charleston, West Virginia. Respondent 
Empire Foods, Inc. also is a corporation, whose address is P. O. 
Box 1953, Parkersburg, West Virginia. At the time of the trans- 
action involved herein, each of the respondents was licensed 
under the act. 


8. On April 17, 1967, in the course of interstate commerce, com- 
plainant sold to respondent Summers Brothers, Inc., for shipment 
to respondent Empire Foods, Inc., at Parkersburg, West Virginia, 
980 cartons of Climax brand lettuce, 2-dozen size, contained in 
car SFRC 2572, at an agreed price of $4 per carton, f.o.b. ship- 
ping point, Glendale, Arizona, plus 20¢ per carton precooling 
charge, or a total contract price of $4,116 for the carload, with 
the understanding that respondent Summers Brothers was to re- 
ceive protection on any decline in the market price until after 
the market of the following day, April 18, 1967. The contract 
was negotiated by a broker, Ed Mayberry, of Salinas, California, 
who acted herein as agent for respondent Summers Brothers. 


4. Complainant, on the date of sale, April 17, 1967, billed car 
SFRC 2572 out of Glendale, Arizona, to Empire Foods at Parkers- 
burg, West Virginia. Complainant likewise issued its invoice 
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dated April 17, 1967, to respondent Summers Brothers, showing 
an f.o.b. sale of the 980 cartons of lettuce contained in car SFRC 
2572 at $4 per carton, plus 20¢ per carton cooling charge, or a 
total contract price of $4,116. 


5. On the evening of the date of sale, Monday, April 17, the 
broker in Salinas, California, sent a night letter to Summers 
Brothers in Charleston, West Virginia, in relevant part as fol- 
lows: 


“NO TRUCKS AVAILABLE LOADED SFRC 2572 LET- 
TUCE 980 CARTONS 2 DOZ CLIMAX 4.00 FOB PLUS 
20 CENTS COOLING PROTECTING TUESDAY MARKET. 
MORE HEAVY RAIN SALINAS PM. MARKET 4.00 
MOSTLY 4.50 OCCASIONAL 4.75...” 


On the early morning of April 19, 1967, the broker in Salinas sent 
a second telegram to Summers Brothers in Charleston, as follows: 


“REFERENCE SFRC 2572 CLIMAX LETTUCE SHIPPED 
APRIL 17 INVOICING AT 3.50 F.0.B. PLUS 20 CENTS 
COOLING RAIN CONTINUING ALL CALIFORNIA 
POINTS.” 


6. The shipment arrived in Parkersburg at approximately 7 
a.m, on Saturday, April 22, and was unloaded into Empire’s 
storage facilities on Monday morning, April 24. An inspection 
by the Railroad Perishable Inspection Agency was made in Park- 
ersburg of the subject lettuce at 3 p.m. on the afternoon of April 
24, with the results, in relevant part, as follows: 


“Commodity Temperatures, Top 38 degrees Bottom 38 degrees. 


“se * & 


“Lettuce—Iceberg . . . Most stock is close trimmed, some 
fairly close trimmed. Most stock is fairly firm to firm or 
hard. 3 to 7 heads per box show sun-scald, soft and flabby 
etc. Most wrapper leaves show good green color, 1 to 4 
wrapper leaves on some heads show brown spots (field 
damage) or broken midribs, etc. 


“Stock is fresh and crisp. No decay in 50% of boxes to 4 to 
12% in others, average 4.2% slimy decay affecting 1 to 3 
compact head leaves. 


“Inspection limited to 942 boxes in consignee cooler .. .” 
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7. The results of the RPIA inspection, set forth above, were 
telephoned to complainant on the afternoon or evening of April 
24 by Summers Brothers’ president, Andrew T. Summers. Com- 
plainant then indicated that he would not recognize the results of 
the RPIA inspection as decisive and requested Summers to obtain 
a Federal inspection of the lettuce. Summers was agreeable to 


this request and at 9:30 a.m. the following morning, April 25, 


the lettuce was federally inspected in Parkersburg, with the fol- 
lowing relevant results: 


“Inspection Certificate I-84295 


se *e * 


“Products inspected: Iceberg type LETTUCE. . . Applicant 
states 980 cartons. 


“Condition of load: Stacked in cooler at above location. 


se ek * 


“Temperature: At various locations in stacks 37 degrees F., 
to 40 degrees F. 


se *e * 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper Leaves: No decay. 
Head Leaves: Average 1% damage by Tipburn. One-half of 
samples 1 head per carton, remainder none, average 2% 
damage by rib discoloration. One-half of samples 1 or 2 
heads per carton, remainder none, average 3% damage by 
bruising. Most samples 1 to 4 heads per carton, many none, 
average 5% damage by Russet Spotting. Most samples 1 or 2 
heads per carton, many none, average 4% Bacterial Soft Rot 
mostly early, some advanced stages.” 


8. The results of the Federal inspection were telephoned to 
complainant by Summers Brothers at approximately noonday 
on April 25, with the latter asking for some adjustment in the 
purchase price. Complainant, in this conversation, took the posi- 
tion that he was entitled to the full f.o.b. contract price on the 
shipment, since the condition defects in the load, totaling 15%, 
indicated that good delivery had been accomplished. 


9. Subsequent to this conversation with complainant, and on 
the same day, Summers Brothers applied for a Federal appeal 
inspection, which was made at 8:10 p.m. on April 25 in Parkers- 


burg. The results of that inspection, in relevant part, are as fol- 
lows: 
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Products inspected: Iceberg type LETTUCE .. . Applicant 
states 980 cartons. 


“Condition of load: Stacked in cooler at above location. 

se ke * 

“Condition: Heads or portions of heads free from condition 
defects are fresh and crisp. Wrapper Leaves: Average 2% 


decay in early stages affecting 1 to 2 leaves. Head Leaves: 
Average 1% damage by bruising. Average 1% damage by 
internal Tipburn. In most samples 1 to 12 heads, in some 
none, average 19% damage including 10% serious damage by 
Russet Spotting. In half of samples no decay, remainder 1 or 
2 heads, average 3% Watery Soft Rot mostly in early, some 


in advanced stages. 


“Remarks: This certificate covers an appeal inspection of 
condition only on the above mentioned shipment which was 
previously inspected and reported on Federal certificate 
I-84294 which is reversed as to condition. Applicant states 
above lot unloaded from car SFRC 2572.” 


10. Respondent Summers Brothers’ president, Andrew Sum- 
mers, telephoned complainant, apparently on the evening of April 
25, and informed complainant of the results obtained on the 
appeal inspection. Summers Brothers also telegraphed complain- 
ant, at 5:30 p.m. on April 26, and after referring to its telephone 
conversation with complainant, and to the results of the appeal 
inspection made the day before, told complainant that he (com- 
plainant) could either pick up the lettuce “from our warehouse 
with no recourse to our company or will sell for account whom 
concerned. Please advise.” Complainant replied by wire at 10:22 
the following morning, April 27, in relevant part as follows: 


“, .. SINCE YOU ACCEPTED CAR AND UNLOADED 
LETTUCE WE HOLDING YOU RESPONSIBLE FOR 
FULL INVOICE PRICE ... FACT THAT YOU DID NOT 
REQUEST OR OBTAIN FEDERAL INSPECTION WITH- 
IN ACCEPTED TIME LIMIT ON ARRIVAL WE FEEL 
THAT APPEAL INSPECTION TAKEN 4/25 EIGHT 
PEEM NOT INDICATIVE OF QUALITY AT TIME CAR 
ARRIVED WILL NOT ACCEPT YOUR TERMS...” 


11. Respondent Summers Brothers disposed of the carload of 
lettuce involved herein, including the dumping of 324 cartons, 
and rendered an accounting to complainant under date of May 
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27, 1967, in connection therewith. Summers Brothers also paid 


to complainant, as an undisputed amount due in connection with 
this transaction, the sum of $573.75. 


12. The formal complaint was filed on July 5, 1967, which was 
within 9 months after the cause of action herein arose. 


CONCLUSIONS 
The first issue presented for our consideration has to do with 
the contract price of the lettuce involved herein. Complainant, in 
this connection, takes the position that the f.o.b. contract price 


was $4 per carton, plus 20¢ per carton cooling charge. Respond- 


ent Summers Brothers agrees that this was the price originally 
agreed upon on April 17, but alleges that this was a maximum 
price, with protection to be given to it (Summers Brothers) by 
complainant in the event of a market decline, through Tuesday’s 


market of April 18, 1967. Summers Brothers, in substance, takes 


the position that such a decline did occur, resulting in the f.o.b. 


contract price of the lettuce being reduced by 50¢ per carton, to 
$3.50. 


The evidence supporting complainant’s position in this matter 
consists of the allegations of the verified formal complaint, and a 


letter in the report of investigation, dated May 10, 1967, addressed 


to the Department. In each of these documents the contract price 
of the lettuce is said to be $4 per carton, f.o.b. Glendale, Arizona. 
However, neither the letter nor the complaint is signed by com- 
plainant, but by the individual representing complainant as ad- 


vocate in this case, who is not shown to have been present when 
the contract was made nor to have any first-hand knowledge of the 


terms agreed upon at that time.! Respondent Summers Brothers, 
on the other hand, was represented by a broker in the transaction, 
a fact which is admitted by both parties. While this individual 
did not issue a memorandum of sale in connection with this mat- 


ter, he did send two telegrams to Summers Brothers on April 17 


and April 19. These are reproduced, in relevant part, in Finding 
of Fact No. 5 and support Summers Brothers’ position herein. 
Since these telegrams represent, as to this issue, the only evidence 
that we have from a party to the negotiations, and since this evi- 


dence has not been rebutted nor denied by complainant, we are 





1. While the invoice of April 17, rendered by complainant in this transaction, is in 
evidence and shows the f.o.b. price as $4 per carton, it is not probative of complainant’s 
position in the case, since Summers Brothers does not dispute the fact that the price on this 
date was $4 per carton. 
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of the opinion that it is sufficient to establish that the agreed con- 
tract price of the subject lettuce was $3.50 per carton, f.o.b. 
shipping point, plus 20¢ per carton cooling charge, and it is so 
concluded. 


The lettuce was accepted and unloaded by Summers Brothers’ 


customer, Empire Foods, at contract destination in Parkersburg, 
West Virginia. Respondent Summers Brothers is therefore liable 
to complainant for the agreed purchase price of the lettuce, less 
provable damages sustained by Summers Brothers as the result 
of any breach of contract by complainant. The burden of proving 


both breach and damages, by a preponderance of the evidence, 


rests upon Summers Brothers. This respondent contends only 
that complainant breached the good delivery standards,” and for 
proof thereof relies upon the appeal inspection of April 25 show- 
ing the shipment to have condition defects totaling 26%, or 11% 
more than is allowed by the standards under these circumstances. 


Complainant seeks to counter this statement, however, by point- 
ing out that the shipment arrived on April 22, and questions 
whether the results obtained on April 25 can be meaningful as to 


the condition of the lettuce on arrival at Parkersburg after so 
long a delay. 


We find no merit in complianant’s position. In our opinion 


the results obtained on the appeal inspection, which stand in 


place of the results obtained on Federal inspection of the lettuce 
earlier on that same day, April 25, indicate that the condition 
defects in the shipment were so extensive that the lettuce un- 
doubtedly did not meet good delivery standards on the date of 


arrival on April 22. This is corroborated by the results of the 
RPIA inspection made April 24. We conclude, therefore, that 


complainant breached the warranty of good delivery as to this 
shipment. 





2. Under the f.o.b, terms of the sales contract of April 17, the good delivery standards 
for lettuce set forth in the regulations, 7 CFR 46.44, are applicable, and in relevant part 


are as follows: 


“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in connec- 
tion with f.o.b. contracts of purchase and sales means that the commodity meets the 
requirements of the contract at time of loading or sale and, if the shipment is handled 
under normal transportation service and conditions, will meet the following additional 
requirements on delivery at the contract destination: 


(a) Lettuce: (1) * * * 


(2) If the contract does not specify a U.S. grade or percentage of con- 
dition defects, the lettuce at destination may contain a maximum of 15 percent, by 
count, of the heads in any lot which are damaged by condition defects, including 
thereon not more than 9 percent serious damage of which not more than 5 percent 
may be decay affecting any portion of the head exclusive of wrapping leaves. . .” 
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The measure of damages for breach of warranty is the differ- 


ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted. Uniform Commercial Code, Section 2-714. 
While Summers Brothers has offered no evidence of the value of 
lettuce meeting contract requirements in Parkersburg, West Vir- 
ginia, we take official notice of the Federal Market News Service 
reports for Pittsburgh, Pennsylvania,’ for Friday, April 21 and 
Monday, April 24, 1967, and to the quotations for Arizona let- 
tuce appearing therein. In the report for Friday, April 21, Ari- 
zona lettuce, 2-dozen size, of generally good quality and condition, 


in less than carlot quantities, is quoted at $5.00 to $5.50 per 
carton. On Monday, April 24, lettuce of similar description is 
quoted at $4.50 to $5.00 per carton. On the basis of this informa- 
tion, we conclude that lettuce meeting contract requirements on 
arrival in Parkersburg on April 22 would have had a market 


value of at least $4.50 per carton, or a value of $4,410 for the 980 
cartons in the carload. As to the value of the lettuce actually ac- 
cepted and resold by respondent Summers Brothers, it appearing 
that such resale was reasonably prompt and proper, we will 
accept the gross proceeds realized upon resale, $1,871.75, as evi- 
dence of the value of the lettuce actually delivered to Summers 
Brothers under the contract. The difference between the value of 
the lettuce meeting contract requirements, $4,410, and the value 


of lettuce actually delivered, $1,871.75, is $2,538.25, which figure 
represents the damages suffered by respondent Summers Brothers 
as the result of complainant’s breach. Subtracting these damages, 
$2,538.25, and the amount already paid complainant by respond- 
ent Summers Brothers, $573.75, from the agreed f.o.b. contract 
price, $8,626, leaves a balance due and owing complainant from 
Summers Brothers of $514. The failure of respondent Summers 
Brothers to pay this sum to complainant is in violation of section 
2 of the act, for which reparation should be awarded with interest. 


Respondent Empire Foods is in default in this proceeding, hav- 
ing failed to file an answer. Accordingly, under section 47.8 (c) 
of the rules of practice, Empire Foods is deemed to have admitted 
the allegations of the complaint. 7 CFR 47.8(c). In reviewing 
the complaint, we find it is alleged that the sale of the subject 
lettuce was made to Summers Brothers, with delivery to be made 
to Empire Foods. On the face of the complaint, there seems to 
have been no privity of contract between complainant and Empire 


8. There are no Federal Market News Service reports published for Parkersburg, West 
Virginia. 
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Foods, and no obligation by Empire Foods to pay any part of the 


agreed purchase price to complainant. We conclude therefore, 
that the complaint fails to state a cause of action against Empire 
Foods, and that the complaint as to this respondent should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent Sum- 
mers Brothers, Inc. shall pay to complainant, as reparation, $514, 
with interest thereon at the rate of 6 per cent per annum from 


June 1, 1967, until paid. 


The complaint as to respondent Empire Foods, Inc. is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 11,597) 


MILCH PRODUCE COMPANY v. WAINER FRUIT COMPANY. PACA 


Docket No. 2-569. Decided January 16, 1968. 


Petition for reconsideration dismissed 


As the order of November 22, 1967, is supported by the evidence and the law 
applicable thereto respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 22, 1967, awarding reparation 
to complainant against respondent in the amount of $300.69. 
Copies of the order were served upon the parties. Thereafter, 
respondent filed a petition for reconsideration, based upon alleged 
errors in the order of November 22, 1967. A stay order was 
issued on December 15, 1967, pending the issuance of a further 


order in the proceeding. 


After a careful reconsideration of the evidence submitted, and 
consideration of respondent’s arguments and views with respect 
thereto, we conclude that the order of November 22, 1967, is 
supported by the evidence and the law applicable thereto. Accord- 
ingly, respondent’s petition is dismissed without prior service 
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upon complainant. The stay order of December 15, 1967, is va- 
cated, and the reparation awarded in the prior order shall be 
paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,598) 


SMITH BROTHERS v. MAINE-LINE, INC. PACA Docket No. 2-577. 
Decided January 19, 1968. 


Purchase and sale established—Acceptance—Liability 


Where respondent corporation did not keep a receiving record of shipments 
and denied liability because of absence of recollection or records estab- 
lishing purchase and receipt, complainant established sale and delivery 
of truckload of potatoes to respondent and respondent liable for pur- 
chase price. 


James D. Carr, Houlton, Maine, for complainant. 
Lattanzi, Dimenstein & Vishno, New Haven, Conn., for respondent. 
Lenore H. Langford, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,160.25 in connection 
with the alleged sale and shipment of a truckload of potatoes in 
interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying the purchase 
and sale as alleged and denying liability to complainant in any 
amount. 


Since the amount involved in this proceeding does not exceed 
$1,500, the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. The parties did not submit briefs. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of David J. Smith 
and Philip E. Smith, doing business as Smith Brothers, whose 
address is P. O. Box 498, Houlton, Maine. 


2. Respondent, Maine-Line, Inc., is a corporation whose address 
is 28 Edwards Street, East Haven, Connecticut. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about June 8, 1966, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of U.S. No. 1, Size A, Keswick potatoes, at $5.25 per 
barrel (or $3.18 per 100 pounds), for a total invoice price of 
$1,160.25, f.o.b. shipping point. 


4. On June 9, 1966, complainant shipped, by truck owned by 
Russell C. Henderson, Littleton, Maine, and operated by Jack 
King, Houlton, Maine, from loading point in the State of Maine 
to respondent at East Haven, Connecticut, 221 barrels of potatoes 
pursuant to the contract referred to in Finding of Fact 3. 


5. On or about June 10, 1966, the truck driver, Jack King, 
delivered the load of potatoes at respondent’s place of business, 
and respondent accepted and unloaded the potatoes. 


6. Respondent has not paid complainant the purchase price of 
the potatoes or any part thereof. 


7. An informal complaint was filed on January 30, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleges that on or about the 8th day of June 1966, 
in the course of interstate commerce and by oral contract, it sold 
to respondent a truckload of U.S. No. 1, Size A, Keswick potatoes, 
consisting of 221 barrels, at an agreed price of $5.25 per barrel, 
for a total contract price of $1,160.25, f.o.b. shipping point. Com- 
plainant alleges that it shipped the load of potatoes to respondent 
at East Haven, Connecticut, on June 9, 1966, that respondent 
accepted the potatoes in compliance with the contract, and that 
respondent has failed to pay the purchase price for the potatoes. 


In its answer, respondent denies that it purchased the potatoes 
in question from complainant and denies having received the 
potatoes. Respondent states that it has no recollection of placing 
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an order for the potatoes in question, and further, that the cor- 
porate records of respondent do not indicate the receipt of the 
potatoes, that there is no unpaid invoice in the corporate records 
of respondent, the keeping of which is a practice followed in the 
regular course of business by respondent, and that to the best of 
its knowledge and belief, respondent did not purchase the 
potatoes. 


Respondent contends in its answering statement “that in the 
absence of personal recollection of its agents, officers or employees 
and in the absence of corporate records establishing said order 
and shipment, that liability (should) be denied.” It may well be 
that respondent’s agents, officers, and employees have no personal 
recollection of the shipment in question, since human memory 
is frequently faulty. As to having no records of receiving the 
load of potatoes, the report of investigation discloses that respond- 
ent did not keep a receiving record of shipments coming in, and 
the investigator was informed that the records of respondent’s 
accounts payable and receivable were in the hands of respondent’s 
accountants and/or attorneys. 


Complainant has submitted in evidence an invoice indicating 
the sale of the potatoes to respondent, bearing date of June 9, 
1966, and has submitted sworn statements by David J. Smith, 
a complainant-partner, Gerald J. Karnes, one of complainant’s 
employees, Dale R. Henderson, son of the owner of the truck 
involved herein, and Jack King, the driver of the truck in question. 
Smith testified that he loaded 221 barrels of potatoes onto the 
Henderson truck, and that he delivered the load and the papers 
for transmittal to Dale R. Henderson for transporting to respond- 
ent. Karnes testified that he helped to load 221 barrels of potatoes 
onto one of Henderson’s trailer trucks and that he saw Smith 
turn the load and the papers over to Dale R. Henderson to be 
transported to respondent. Jack King testified that he delivered 
and unloaded the potatoes in question at respondent’s. warehouse 
on June 10, 1966, at about 9 o’clock in the morning. 


Based upon the evidence before us, we conclude that complain- 
ant has established by a preponderance of evidence that it sold 
and delivered the potatoes in question to respondent. Since re- 
spondent denied having purchased or received the potatoes, there 
is no dispute concerning the fact that payment for the potatoes 
has not been made. Having concluded that respondent received 
and accepted the potatoes, we further conclude that its failure to 
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pay complainant the purchase price was and is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,160.25 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,160.25, with interest thereon 
at the rate of 6 per cent per annum from July 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 





(No. 11,599) 


SCHMIEDING Bros., INC. v. HUMBOLDT FoopDs, INc. PACA Docket 
No. 2-683. Decided January 22, 1968. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed September 5, 1967, complainant 
seeks reparation of $19,881.52, which is alleged to be the balance 
of the total purchase price of 13 lots of green beans sold to re- 
spondent during August and September 1966. 


A copy of the formal complaint was served upon respondent 
but it failed to file an answer within the time allowed. Thereafter, 
respondent filed a montion to set aside the default and allow the 
filing of an answer. This motion was granted. Respondent filed an 
answer which, in effect, admits owing complainant $7,105.95, 
but denies liability for the balance claimed. 


It is provided in section 7(a) of the act (7 U.S.C. 499g(a)), 
in part, as follows: 


6c 
. 


. If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary. . . may issue an order 
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directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, 
respondent shall pay to complainant, as an undisputed amount, 
$7,105.95. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
6 per cent per annum from October 1, 1966, until paid. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the un- 
disputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 11,600) 


In re HENRY GEORGE JACOBS, d/b/a H. JAcoBs PoTATo Co. PACA 
Docket No. 2-550. Decided January 24, 1968. 


Order on rehearing—Misbranding—Suspension of license—Consent 


Upon rehearing, respondent consented to the issuance of an order suspending 
his license under the act for a period of 15 days for violation of the 
act in misrepresenting the grade and quality of a trucklot of potatoes 
sold and shipped in interstate commerce. 

Thomas J. Donnelly, for complainant. 


Arthur Slavin, of Slavin and Carr, New York, N. Y., for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed June 13, 1967, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 


in the complaint that respondent willfully and flagrantly violated 


section 2(5) of the act (7 U.S.C. 499b(5)) by misrepresenting 
the grade and quality of a trucklot of potatoes offered for sale and 
shipped in interstate commerce. On September 6, 1967, an order 
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was issued suspending respondent’s license under the act for a 
period of 30 days. On November 13, 1967, respondent’s petition 
for rehearing of the proceeding was granted and the order of 
September 6, 1967, was vacated. 


Upon rehearing, respondent, in part, admitted the allegations 
of the complaint, waived the report of the hearing examiner and 
consented to the issuance of an order suspending his license for 
a period of 15 days. Complainant consented to the issuance of 
such an order. 


FINDINGS OF FACT 


1. Respondent, Henry George Jacobs, is an individual doing 
business as H. Jacobs Potato Co., whose address is Wickham 
Avenue, Mattituck, New York. 


2. Pursuant to the licensing provisions of the act, license No. 
182324 was issued to respondent July 23, 1959. This license has 
been renewed annually and presently is in effect. 


3. On or about March 8, 1967, respondent knowingly mis- 
represented by mark, label, statement or deed the grade and 
quality of a trucklot of potatoes offered for sale and shipped in 
interstate commerce in that the sacks containing the potatoes 
were marked “U.S. No. 1” when, in fact, at the time of shipment 
in interstate commerce by respondent, the potatoes failed to meet 
the requirements for U.S. No. 1 grade as provided in the United 
States Standards for Potatoes (7 C.F.R. 51.1540 et seq.), as 


follows: 


(a) On or about March 8, 1967, I. M. Young & Co., Riverhead, 
New York, ordered from respondent, in contemplation of shipment 
in interstate commerce, 800 50-pound sacks of Katahdin potatoes, 
U.S. No. 1 grade. I. M. Young & Co. furnished sacks with its own 


label and all sacks were marked U.S. No. 1. The Young firm 
requested shipping point inspection of the potatoes at respond- 


ent’s packing house. Respondent packed 800 sacks of potatoes 
in sacks provided by the Young firm and loaded them into a truck 
bearing license Florida 3-0-2339. 


(b) The inspection was made during the process of loading 


the truck. Several times during the loading the inspector notified 
respondent that the potatoes were failing to make the grade 


marked on the sacks. Nevertheless, respondent completed loading 
without regrading the potatoes or obliterating the incorrect 
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grade marks and tendered the potatoes to I. M. Young & Co. 


Young refused to accept the load and returned it to respondent 
on or about March 9, 1967. Respondent, knowing the potatoes 
to be misbranded, willfully and flagrantly shipped this load of 
potatoes to Travassos Produce at Jacksonville, Florida. 


(c) The original inspection at shipping point was made March 


8, 1967, and reported on Federal-New York State Certificate No. 
9541. On March 12, 1967, a reinspection of the potatoes was made 
at Jacksonville, Florida, and reported on Federal Certificate 


J-28441. The reinspection confirmed that the potatoes did not 


meet the requirements of the U.S. No. 1 grade because of perma- 


nent grade defects. Travassos Produce then rejected the ship- 
ment to respondent. Respondent diverted the shipment elsewhere 
and made ultimate disposition of these potatoes. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent willfully and flagrantly violated section 2(5) of the act (7 
U.S.C. 499b(5)). See, e.g., In re Harrisburg Daily Market, Inc., 
20 A.D. 955 (1961), affirmed 309 F.2d 646 (D.C. Cir. 1962), cert. 


denied 372 U.S. 976 (1963). The parties have stipulated and 


agreed to the issuance of an order suspending respondent’s license 


under the act for a period of 15 days. Such an order should be 
issued. 


ORDER 


Effective on the 20th day after service hereof upon respondent, 


respondent’s license under the act is suspended for a period of 15 
days. 


Copies hereof shall be served upon the parties. 


(No. 11,601) 


J. A, WOOD COMPANY v. MANHATTAN FRUIT CONTRACTING CO, 
PACA Docket No. 9748. Decided January 26, 1968. 


Order on rehearing—Loss in transit—Alleged endorsement of insurance check 


Upon rehearing where complainant established that it did not receive any 
portion of proceeds of, or endorse, check issued by carrier’s insurance 
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company payable jointly to complainant and carrier and allegedly en- 


dorsed by complainant for loss of cargo, complainant awarded repara- 
tion against respondent for full purchase price of f.o.b. shipment, in- 
stead of difference between purchase price and amount of check as 


complainant did not ratify endorsement and is not estopped to deny 
the validity thereof. 


Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 


Burton I, Manis, New York, N. Y., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON REHEARING 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued September 7, 1966, awarding reparation to complainant 


against respondent in the amount of $2,017.20, plus interest. Such 
award did not include an additional sum of $1,082.60 requested 


by complainant which represented the cargo loss portion of a 
check issued by an insurance company jointly to complainant and 
the trucker who transported the produce involved herein, which 
check was apparently endorsed by both payees. 


On December 20, 1966, an order was issued granting com- 


plainant’s petition to rehear the proceeding on the question of its 
relationship to the check in issue. Such rehearing was for the 
limited purpose of receiving evidence concerning the insurance 


company check, The rehearing was granted on this issue be- 


cause of complainant’s claim that its endorsement on the insur- 


ance company check was forged, and complainant’s apparent 
misunderstanding as to the significance of such endorsement. 


A rehearing was held at New York City on June 9 and 29, 
1967, Respondent was represented by counsel. Albert Gubler, a 


representative of the New York office of Fireman’s Fund Ameri- 


can Insurance Companies, a witness for respondent, was the only 
witness to appear and testify. The deposition testimony of two 
complainant witnesses, Thomas W. Welnick and David W. Bade, 


was received in evidence. The record on rehearing includes the 
Department’s supplemental report of investigation dated March 
8, 1967. 


It will be helpful to a better understanding of the facts giving 
rise to the dispute over the insurance company check if we repeat 


here that part of the original decision in which we said that repa- 
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ration could not be awarded to complainant in the full amount of 
the f.o.b. contract price. In the decision of September 7, 1966, we 
stated as follows: 


“Respondent submitted into evidence, as its Exhibit No. 4, a 


copy of the check issued on June 8, 1964, by Fireman’s Fund 
in the amount of $1,557.60, which was made paybale to 
United Food Distributors Leasing Corp. as ‘Insured or Prin- 


cipal’ and to J. A. Wood Company as ‘Claimant or Obligee’. 
Respondent showed at the oral hearing that this amount was 


based upon an accounting by the insurance company which 
included loss of freight charges which would have been due 
to United Food. This loss was calculated as $1,220 less $195, 


that is, $1,025, The policy deductible was $500, so that the 


beneficial interest of United Food in the total amount of this 
check was $525. The balance of this check, that is, $1,032.60, 


was payment by the insurance company for loss of cargo. 
The check was endorsed by United Food and J. A. Wood 


Company, in that order, beneath the statement: ‘Endorse- 


ment by payee constitutes a receipt and release for the items 


mentioned on the face of this draft’. The face of the check 
bore the notation ‘for collision Loss’. The full amount of the 
check was collected. Under these circumstances, we must 


conclude that J. A. Wood Company, by its endorsement, 
acknowledged receipt of payment in the amount of $1,032.60 


covering part of the loss of this cargo of lettuce. Therefore, 
complainant cannot in this proceeding claim an additional 
payment of that amount, from respondent.” 


We now have before.us the deposition of Thomas W. Welnick, 


Secretary-Treasurer of complainant. Welnick testified that he 
personally handles, or supervises the handling of, all money, 
checks and drafts received by complainant corporation, and that 


he never had in his possession the $1,557.60 check issued by 
Fireman’s Fund on June 8, 1964. Welnick denied that the en- 


dorsement of complainant’s name on the check was authorized 
by complainant, and denied that complainant had received any 


portion of the proceeds of the check, directly or indirectly. In 


view of this testimony, the prima facie effect of the endorse- 
ment, on which we relied in our previous decision, is overcome. 
It was then the burden of respondent to make an affirmative show- 


ing that complainant received or is chargeable with having re- 


ceived, directly or indirectly, all or a portion of the money in 
question. Respondent has not sustained that burden and we 
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conclude that complainant’s endorsement on the check was made 
without its knowledge or consent. We further conclude that com- 
plainant has received no part of the proceeds of the check, directly 
or indirectly. 


Respondent contends that complainant ratified the endorsement 


by failing to give timely notice to the insurance company of its 
claim that the endorsement was a forgery. We do not agree. The 
insured in this case was the trucking company. In a letter dated 


October 28, 1964, which is Exhibit 9 of the report of investigation 


issued on March 8, 1965, a representative of the insurance com- 


pany stated that neither complainant nor respondent was a party 
to the insurance contract, that the company had no obligation to 
either of them, and that if they had a quarrel it was with the 


trucking company, 


The evidence before us would not support a finding that com- 
plainant filed a claim with either the insurance company or the 
trucking company. To the contrary, complainant has consistently 


maintained the position that its claim is against respondent for 
the purchase price of the shipment. While complainant indicated 


that it would accept payment from the trucking company, there 
is nothing to suggest that complainant agreed to look to either 
the trucking company or the insurance company for payment and 


relinquish its claim against respondent. 


Since the insurance company was primarily, if not exclusively, 
liable to the trucking company, and complainant was not assert- 
ing a claim against the insurance company, complainant’s failure 


to give timely notice that its endorsement on the check was a 


forgery did not constitute a ratification of such endorsement. 


We would agree with respondent that such notice should have 
been given, but it is not clear how respondent has been prejudiced 
by the failure to do so. The insurance company did not recognize 


any liability to complainant. Its liability was to pay the trucking 
company a loss sustained by the trucking company. Although the 


insurance company was on notice that respondent was the bene- 
ficial owner of the shipment, the check was made payable to the 


trucking company and complainant, evidently because the insur- 


ance company had been told that the cargo loss portion of the 


insurance proceeds due the trucking company was to be paid to 
complainant. Presumably, one of the reasons for making the 
check payable jointly was to establish the trucking company’s loss 


resulting from cargo damage. If the alleged forgery had been 
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proved in February 1966, the time when respondent says notice 
should have been given to the insurance company, it would have 
meant nothing more than that the insurance company would then 
have been aware that it had paid a claim to the trucking company 
where the trucking company had actually sustained no loss. 
Neither complainant nor respondent could have benefited. 


If, as it appears, complainant was not a claimant against the 
insurance company, complainant had no duty to inform the in- 


surance company of its contention that the endorsement of its 
name on the check was a forgery. On the record before us, we 


conclude that complainant is not estopped to deny the validity of 
the endorsement. 


We conclude that respondent’s failure to pay complainant the 
full purchase price of the shipment, $3,049.80, is in violation of 
section 2 of the act, for which reparation should be awarded to 
complainant, with interest. Our order of September 7, 1966, as 
modified by this order, is reinstated. Accordingly, within 30 days 
from the date of this order, respondent shall pay to complainant, 
as reparation, $3,049.80, with interest thereon at the rate of 6 
per cent per annum from June 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,602) 


JEROME KANTRO COMPANY v. SUMMERS BROTHERS, INC. and/or 
EMPIRE Foops, INc. PACA Docket No. 2-606. Decided Janu- 
ary 29, 1968. 


Petition for reconsideration dismissed 


As the order of January 5, 1968, is supported by the evidence and by the 
law applicable thereto, the petition of respondent Summers Brothers, 
Inc. for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on January 5, 1968, dismissing the complaint 
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as to respondent Empire Foods, Inc., and awarding reparation 
to complainant against respondent Summers Brothers, Inc. in 
the amount of $514. A copy of this order was served upon re- 
spondent Summers Brothers, Inc. on January 8, 1968. This 
respondent filed a petition for reconsideration on January 17, 
1968, which was within the 10-day period allowed by section 
47.24 of the rules of practice (7 CFR 47.24). In accordance with 
that section, the timely filing of the petition automatically ope- 
rated to set aside our order of January 5 pending final action on 
the petition. 


Upon reconsideration of the order of January 5, 1968, we find 
that all the matters set forth in the petition of reconsideration 
were thoroughly analyzed and considered at the time of the issu- 
ance of such order. The order, in our opinion, is supported by the 
evidence and by the law applicable thereto. Accordingly, the 
petition of respondent Summers Brothers, Inc. is hereby dismissed 
without prior service upon complainant. 


The order of January 5, 1968, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date hereof. 


Copies of this order shall be served upon the parties. 


(No. 11,603) 


SILVERSTREAK DIsT., INC. v. ABBY PRODUCE Co., INc. PACA 
Docket No. 2-509. Decided January 29, 1968. 


Joint venture established—Failure to protest invoice terms—Liability 
for deficit 


Where respondent failed to protest terms of joint account invoice and altered 
invoice to indicate consignment, complainant established a joint venture 
and is entitled to joint cost less half of deficit. Original joint account 
cost is reduced for shortage in shipment and for produce transferred 
to third party. 


Complainant pro se. 
Arthur Slavin, of Slavin & Carr, New York, N. Y., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $647.14 in connection with a transaction involving a car- 
load of peppers and eggplant in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in 
section 47.20 of the rules of practice is applicable. Pursuant to 
this procedure, respondent filed an answering statement and com- 
plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Silverstreak Dist., Inc., whose 
address is State Farmers Market, Pompano Beach, Florida. 


2. Respondent is a corporation, Abby Produce Co., Inc., whose 
address is 176 Chambers Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On April 16, 1966, in the course of interstate commerce, 
the parties agreed that complainant was to ship to respondent, 
for sale on joint account, one carload of mixed produce consisting 
of 496 boxes of peppers and 275 boxes of eggplant, at an agreed 
joint account cost of $2,618.64. 


4, The peppers and eggplant involved herein were shipped on 
April 16, 1966, by complainant from Pompano Beach, Florida, 
in car WHIX 70697, to respondent at New York, New York, 
where it was received and accepted by respondent, which noted 
a shortage of 25 boxes of peppers in the load. Respondent filed 
a claim with the carrier for the shortage, but the claim was 
denied on the ground that the bill of lading did not show the 
number of boxes of peppers loaded into the car at shipping point, 
Pompano Beach, Florida. 


5. By agreement of the parties, 50 boxes of the eggplant were 
transferred by respondent to a third party. Respondent then sold 
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the remainder of the shipment, consisting of 471 boxes of peppers 
and 225 boxes of eggplant, for gross proceeds of $2,276.75. 


6. Complainant mailed its invoice, dated April 18, 1966, to 
respondent. At the top of the invoice appeared the words “Joint 
Account,” while in the body appeared the joint cost prices appli- 
cable to the respective lots of vegetables involved herein. Respond- 
ent received the invoice and took note of the “Joint Account” 
heading, as well as the joint cost prices which appeared thereon, 
but made no protest to complainant concerning same. Instead, 
respondent’s president, Abe Tanenbaum, lined out the words 
“Joint Account” which were typed on the invoice and wrote “con 
signed” in longhand immediately above. Tanenbaum further 
altered the invoice by crossing out the joint cost prices relating 
to the respective lots of vegetables involved herein. Respondent 
did not consult with, nor obtain complainant’s consent, prior 
to making these alterations in the invoice. 


7. Respondent rendered an accounting to complainant, dated 
April 22, 1966, showing disposition of the subject commodities, 
on consignment, for net proceeds of $1,431.51. Respondent tend- 
ered its check in this amount to complainant, which refused the 
tender, on the ground that the disposition of the produce was to 
have been accomplished in accordance with the joint venture 
agreement of April 16, 1966, and not on consignment, as reflected 
in respondent’s accounting. Ultimately the parties agreed that 
complainant might accept from respondent, as an undisputed 
amount, $1,431.51, without prejudice to complainant’s right to 
seek further payment from respondent in connection with this 
transaction, which was done. 


8. The formal complaint was filed on June 3, 1966, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The primary issue presented for decision relates to the nature 
of the agreement made between the parties on April 16, 1966, 
for the disposition of the commodities involved herein. Complain- 
ant alleges that the parties agreed that the peppers and eggplant 
were to have been handled by respondent on a joint venture basis, 
while respondent alleges that the agreement provided for a sale 
of the vegetables by respondent on consignment, and for com- 
plainant’s account. 
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Complainant, as proof of its position, relies heavily upon the 
“Joint Account” notation appearing on its April 18 invoice to 
respondent. Complainant stresses the fact that the notation was 
lined out, and the word “consigned” inserted, by respondent’s 
Tanenbaum, without complainant’s knowledge or consent. Com- 
plainant also contends, and introduces evidence to show, that 
prior transactions between the parties had been on a joint ac- 
count basis. 


Respondent, through its president, Abe Tanenbaum, admits 
that it altered the invoice as indicated by complainant. Respond- 
ent contends, however, that this was done so that the invoice 
would correspond to the consignment agreement made between 
the parties on April 16. Respondent explains that no protest was 
made and no corrected invoice was requested of complainant, 
since complainant’s president, Jordan Gilman, and respondent’s 
president, Abe Tanenbaum, were brothers-in-law and did not 
observe the customary formalities in their business relationship. 
While respondent admits that many of the prior transactions 
between the parties were joint ventures, its evidence shows that 
still other transactions between the parties were based upon con- 
signment agreements. 


Since respondent admits receiving complainant’s invoice 
marked “Joint Account,” and since respondent claims that this 
notation was contrary to the consignment agreement made be- 
tween the parties on April 16, 1966, it appears that respondent 
was under a duty to protest to complainant, in some manner, 
this variation from the terms of the alleged contract. Respondent’s 
failure to do so would thus appear to give rise to the presumption 
that its silence signified assent to the contents of the invoice. 
Compare Thomas J. Holt Company v. Du Bol Packing Company, 
22 A.D. 922 (1963) ; D. Canale & Company v. Fair Haven Farms, 
14 A.D. 932 (1955); F. H. Hogue, Inc. v. Pacific Cherry & Fruit 
Company, 18 A.D. 900 (1954). Respondent does not deny that, 
under ordinary circumstances, this might well be so. However, 
it appears to take the position that the admitted relationship of 
the presidents of the respective parties, as brothers-in-law, and 
the informality which this relationship allegedly fostered in their 
mutual business dealings, would cause them to eschew a strict 
observance of the usual business customs prevalent among others 
who were not so related. Respondent therefore urges the conclu- 
sion that, under these circumstances, respondent’s silence and 
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failure to make prompt protest to complainant cannot give rise 
to the usual presumption set forth above. 


We find respondent’s argument engaging but not legally com- 
pelling. While their respective presidents were admittedly 
brothers-in-law, the evidence does not establish that this fact 
had any bearing on the transaction involved herein, or prevented 
the parties from dealing with each other at arms’ length. On a 
careful consideration of all the factors in the case, we are of the 
opinion that respondent has failed to rebut the presumption 
raised by its failure to protest the contents of complainant’s in- 
voice, and we conclude that the produce was to have been sold 
by respondent on a joint venture basis, as alleged by complainant. 


Complainant takes no exception to, and does not question, the 
results of the sales made by respondent of the eggplant and pep- 
pers contained in the car. Accordingly, it appears that the ac- 
counting under the joint venture contract should have been as 
follows: 


Gross Sales: $2,276.75 
Expenses: 
Freight — $ 486.52 
Cartage — 134.28 
Handling — 37.30 
Transfer of 50 Eggplant — 5.00 
Joint Cost — 2,424.14} 3,087.24 
Joint deficit: $810.49 
Joint Cost: $2,424.14 
Less 14 joint deficit: 405.24 
$2,018.90 
Paid by respondent: 1,431.51 
Balance due complainant: $587.39 


Respondent’s failure to pay to complainant the amount shown 
above, $587.39, is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 





1. Complainant has alleged, but has not established, that it shipped to respondent the 
entire lot of 275 boxes of peppers contemplated in the contract of April 6, 1966. The alleged 
shortage of 25 boxes of peppers, therefore, is reflected in the accounting by subtracting the 
total of the joint account prices of these 25 boxes, $119.50, from the original joint account 
cost of the shipment, $2,618.64, leaving a total joint account cost of $2,499.14. This total 
joint account cost is further reduced, however, by subtracting therefrom the total of the 
joint account prices of the 50 boxes of eggplant which were transferred to a third party, or 
$75, leaving a total joint account cost, as adjusted, of $2,424.14. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $587.39, with interest thereon 
at the rate of 6 per cent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,604) 


HARTLAND POTATO COMPANY LIMITED v. JACK DROZDAL & SONS. 
PACA Docket No. 2-617. Decided January 29, 1968. 


Delivered sale—Rejection—Failure to order—Damages 


Where respondent rejected car of seed potatoes that met contract require- 
ments complainant entitled to damages in amount of difference between 
contract price and resale price but is not entitled to recover demurrage 
charges on this car. Where respondent failed to order additional 3 cars 
complainant entitled to damages based on difference between contract 
price and resale price of first car where market news reports contain 
no quotations for seed potatoes at time and place of tender, plus demur- 
rage charges. Complainant not entitled to recover brokerage. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 


of reparation against respondent in the sum of $4,938 in connec- 


tion with a transaction involving the shipment of one carload of 
Canadian seed potatoes, and the contemplated shipment of three 


others, in foreign commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer deny- 
ing liability to complainant. 

Although the amount of damages claimed in the formal com- 


plaint exceeds $1,500, the parties waived oral hearing. Accord- 


ingly, the shortened procedure provided in the rules of practice, 
7 CFR 47.20, is applicable herein. Pursuant to this procedure, 
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complainant and respondent, respectively, were given the oppor- 
tunity to file an opening and an answering statement, but neither 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hartland Potato Company Limited, is a cor- 
poration whose address is Box 390, Hartland, New Brunswick, 
Canada. 

2. Respondent is an individual, Frank J. Drozdal, doing busi- 
ness as Jack Drozdal & Sons, whose address is P. O. Box 341, 
Hadley, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 

8. On December 5, 1966, in contemplation of shipment in for- 
eign commerce, complainant sold to respondent two carloads, or 
a total of 1,200 100-pound sacks, of New Brunswick certified seed 
potatoes, size A, Chippewa variety, at an agreed price of $3.75 
per hundredweight, United States funds, delivered Boston, Massa- 
chusetts; and two carloads, or a total of 1,200 100-pound sacks, 


of New Brunswick certified seed potatoes, size A, Katahdin 
variety, at an agreed price of $3.50 per hundredweight, United 


States currency, delivered Boston, Massachusetts; or a total of 
the purchase prices of the four carloads of potatoes involved here- 
in of $8,700, delivered Boston, Massachusetts. 

4. The contract between the parties was negotiated by a broker, 
F. W. Ward & Sons Ltd., of Montreal, Canada, who issued a 
Brokers Standard Memorandum of Sale on the date of sale, De- 
cember 5, 1966. Included in the memorandum, among other rele- 
vant information, were the following notations: 


“Time of Shipment: March 1967 


se ke 

“Sale made (f.0.b. or delivered): Delivered 

“xe * 

“Quantity Commodity and Specifications Price 


“2 cars NB certified “A” seed Chipewas in 100 lb. at $3.75 
per cwt. US funds del’d Boston 


“2 cars NB certified “‘A” seed Katahdins in 100 Ib. at $3.50 
per cwt. US funds del’d Boston 


“600 bags each car 


“Allow inspection” 
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5. About the middle of March 1967 complainant informed the 
broker that it (complainant) wished to start shipment of the four 


carloads of potatoes covered by the contract, The broker subse- 


quently reported to complainant that respondent was “hedging” 


and did not want to take the shipments. Thereafter the broker, 
on or about March 20, 1967, received a letter from respondent, as 
follows: 


“Dear Fred: 


The farmers who ordered seed potatoes from me have 
canceled their contracts and so I must do the same. I cannot 
do anything to them for they say they are not growing on a 


cheap year and have rented their land for other crops, I’m 
sorry this happened but what can I do?” 
6. A copy of the letter was mailed to complainant by the broker 


on or about March 20, 1967. Complainant received this letter, 
and in response thereto, sent respondent the following wire on 


the afternoon of March 28: 


“RE YOUR LETTER MARCH TWENTIETH ADDRESS- 
ED TO F. W. WARD AND SONS IN WHICH YOU MEN- 
TIONED THAT YOU MUST CANCEL CONTRACT. 


THESE POTATOES HAVE BEEN BOUGHT FROM THE 


GROWER AND WE ARE COMPELLED TO SHIP THEM 


AS PER CONFIRMATION NUMBER 5946. CAR NUMBER 
CP 37745 CERTIFIED SEED CHIPPEWAS ON TRACK 
LOADED AND READY TO GO. ADVISE DESTINATION.” 


Subsequent to the sending of this telegram, complainant ap- 


proached respondent~by telephone concerning instructions for 
shipping the four carloads of potatoes, but respondent refused 
to give such instructions at that time. Respondent, however, to- 


ward the latter part of March 1967, did forward shipping instruc- 


tions to complainant relative to the movement of one carload of 
potatoes, and it was pursuant to these instructions from respond- 


ent that complainant, on March 30, 1967, shipped one carload- 


of Chippewa seed potatoes in car CP 37745 from loading point 
in Canada to respondent at Northampton, Massachusetts. The 


shipment was confirmed by wire from the broker to respondent 


on March 30, 1967, with the broker also asking for shipping in- 
structions for the other three carloads of potatoes covered in the 
sale of December 5, 1966, as follows: 
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“CP 37745 CHIPPEWAS ROLLING TO NORTHAMPTON 
TODAY AS YOU HAVE ADVISED STOP CP 38997 KATS 


CP 88991 CHIPPEWAS AND CP 87250 KATS NOW LOAD- 


ING MUST HAVE SHIPPING INSTRUCTIONS TOMOR- 
ROW MARCH 31 OR WILL SELL FOR YOUR ACCOUNT. 
REFER OUR CONFIRMATION NUMBER 5946.” 

7. Respondent, by wire of March 30 addressed to complainant, 


requested that one of the remaining three carloads be shipped to 


him on Tuesday, April 4, and the last two on Thursday, April 6, 
1967. Complainant refused this request and insisted on shipping 
the potatoes on March 31, since the cars had already been loaded. 


Respondent thereafter refused to give complainant shipping in- 


structions regarding these three carloads, whereupon complain- 
ant advised respondent that the shipments would be held pending 


instructions from respondent, with both demurrage charges and 
product deterioration to be the responsibility of respondent. 


8, Car CP 37745, shipped from Canada on March 31, arrived 


in Northampton, Massachusetts, on or about April 8, and was 


federally inspected there at 6:30 p.m. on that same day, for con- 
dition only, upon respondent’s request. The results of that in- 
spection are as follows: 


“Product, Brand and Marks: Chippewa potatoes in 100 lb. 


burlap sacks marked ‘100 Ibs. net, New Brunswick Potatoes’ 
..- and tagged ‘Certified Seed Potatoes, Cert. #12530, March 
14, 1967. Size contract, Chippewa.’ Applicant states 600 


sacks, 


“Condition: Generally firm, few fairly firm. In 10% of sacks 
no soft rot or wet breakdown, in 70% from 1 to 2%, in 20% 
from 3 to 4%, average 2% soft rot and wet breakdown. Wet 
breakdown following freezing being soft, wet and flabby 


scattered throughout sacks and so located as to indicate in- 
jury occurred before packing. 


“Remarks: Inspection restricted to condition of the upper 3 
layers only.” 


9, At 3:20 p.m. on April 3, respondent sent the following tele- 
gram to complainant: 


“CP 37745 CHIPPEWAS REJECTED AVERAGING MORE 
THAN 2 PER CENT SOFT ROT THIS CANCELS ALL 


CONTRACTS OTHER CARS REJECTED DO NOT SHIP 
WIRE AS REGARDS DISPOSITION.” 
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Complainant’s reply telegram, sent at 6:10 p.m. that same after- 
noon, is as follows: 


“RECEIVED YOUR WIRE TODAY, REJECTING CAR CP 
87745 & ADVISING US TO CANCEL BALANCE OF CON- 
TRACT. WE ARE ACCEPTING THIS UNDER PROTEST 


& ARE SELLING LAST 8 CARS FOR THE A/C ‘OF 

WHOM IT MAY CONCERN’ AND ALL EXTRA CHARGES 

& DAMAGES WILL CHARGE TO YOU.” 

10. At 7:00 p.m. on April 3, respondent sent the following tele- 
gram to complainant; 


“CAR INSPECTED BY USDA INSPECTOR AVERAGING 
ONE AND ONE-HALF PER CENT SOFT ROT CAR DOES 
NOT MAKE GRADE ADVISE FOR DISPOSITION, 


CANCEL OTHER.” 


11. At 9:04 a.m. on the following day, April 4, respondent 
wired complainant the full findings of the Federal inspector listed 
under “condition” on the inspection certificate issued on April 3 


for the potatoes in car CP 37745. On the morning of the same 
day complainant was advised by wire from the carrier that the 


subject potatoes had been refused by respondent “account con- 
dition,” and was asked to arrange for disposition of the load. 


Complainant, at 4:30 p.m. on April 4, then sent the following 
wire to respondent: 
“RE CAR CP 37745 POTS THIS CAR WELL WITHIN 
GRADE WHEN PACKED. HELD HERE ON TRACK ON 
YOUR INSTRUCTIONS. DISPOSING OF IT & HOLDING 
YOU RESPONSIBLE FOR ANY LOSS OR DAMAGE. 


BALANCE OF CONTRACT THAT YOU HAVE CANCEL- 
LED WE ARE SELLING FOR YOUR. ACCOUNT.” 


12. Complainant disposed of the four carloads of potatoes as 
follows: The potatoes in car CP 37745 were resold to a dealer in 
Northampton, Massachusetts, at a price of $1.50 per sack, de- 
livered Northampton, or a total of $900 for the carload; the po- 
tatoes in car CP 38991 were placed in storage in Canada, after 
unsuccessful attempts by complainant to resell them; and the 
potatoes in cars CP 38997 and CP 37250 were resold to buyers in 
Canada for undisclosed sums. 


18. The formal complaint was filed on July 28, 1967, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The first issue presented herein for our consideration is whether 


respondent had reasonable cause for rejecting the potatoes in car 
CP 37745. The reason for the rejection, according to respondent’s 
telegram of April 3 to complainant, is that the car “did not make 


grade” at Northampton due to the presence of decay. Respondent 


in his answer, however, makes no reference to contract require- 
ments as to grade in connection with this shipment, but in sub- 
stance alleges that the potatoes were “bad seed” and “diseased 


seed”, 


In reviewing the evidence before us, including the broker’s 
memorandum of sale, it appears that the shipment in question 
was required to be New Brunswick certified seed potatoes, Chip- 


pewa variety. The evidence establishes that the shipment met 
these requirements, The evidence does not support a finding that 


the tubers were required to be of any specific grade, in accord- 
ance with the United States Standards for potatoes, 7 CFR 
51.1540 et seq., as suggested in his (respondent’s) telegram of 


April 8 rejecting the shipment. We conclude, therefore, that the 


potatoes in car CP 37745 met contract requirements at Northamp- 
ton, Massachusetts, and that respondent’s subsequent rejection 
of the shipment was without reasonable cause, in breach of con- 


tract and in violation of section 2 of the act. 


It is undisputed that the four carloads of potatoes embraced in 
the contract of December 5, 1966, were to have been shipped to 
respondent by complainant during the month of March 1967. 
Respondent failed and refused, however, to give shipping instruc- 
tions to complainant during this time regarding three of the loads, 
despite repeated requests from complainant regarding same. Re- 
spondent, upon rejecting car CP 37745 on the ground that it did 
not meet contract requirements, contended that such alleged 
breach by complainant had the effect of releasing respondent from 
any obligation incident to the purchase of the remaining thrée 
carloads. 


We are not required to rule upon the validity of respondent’s 
contention, for we have already found that the potatoes in car 
CP 37745 met contract requirements. Accordingly, we conclude 
that respondent’s refusal to give shipping instructions to com- 
plainant in connection with the remaining three carloads of po- 
tatoes involved herein amounts to a rejection of such shipments 
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without reasonable cause, in breach of contract and in further 
violation of section 2 of the act. 


In an action by the seller for non-acceptance of produce, the 
measure of damages for non-acceptance or repudiation by the 
buyer is the difference between the market price at the time and 
place for tender and the unpaid contract price, together with any 
incidental damages resulting therefrom, but less expenses saved in 
consequence of the buyer’s breach. See Earl Fruit Company v. 
Veteran’s Wholesale Fruit & Produce and/or Gameo, Inc., 15 
A.D. 457 (1956). 


It appears that respondent in his answer is alleging that the 
place for tender of the shipments herein was not Boston; that 
Boston was only agreed upon as a place for measuring freight 
costs under the contract; and that the parties understood that 
the shipments actually were to be billed to whatever points in 
Massachusetts that were specified by respondent to the seller- 
complainant. Complainant has made no statement on this point, 
but its repeated endeavors to get shipping instructions from re- 
spondent lend some support to respondent’s position, and possibly 
explain why complainant did not simply bill each of the four 
cars out to respondent at Boston in the first place. However, it is 
to be remembered that respondent gave no shipping instructions 
to complainant except as to car CP 37745, which was billed out 
of Hartland, New Brunswick, to Northampton, Massachusetts, 
where it was resold, after respondent’s rejection, at a price of 
$1.50 per sack, or a total of $900 for the load, delivered North- 
ampton. 


In the absence of other evidence, we accept the delivered resale 
price of $900 as reflecting the value at the time and place of tender 
by complainant of the potatoes in car CP 87745. The difference 
between this figure, $900, and the delivered contract price of the 
shipment, $2,250, is $1,850, which sum represents the damages 
sustained by complainant as the result of respondent’s rejecting 
the car without reasonable cause. Complainant also requests that 
we award it, as damages, the sum of $75 expended as demurrage 
in connection with this car. However, it appears that these 
charges were incurred by complainant in the month of March 
1967 and are not therefore chargeable to respondent. This is due, 
of course, to the fact that complainant was not obliged by the con- 
tract to load any of the cars until it received instructions from 
respondent relative to shipping. If complainant, therefore, loaded 
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the car prior to the time respondent was obligated to give ship- 
ping instructions, i.e. not later than March 31, and thereby in- 
curred demurrage charges, such charges must fall upon com- 
plainant. 


In attempting to measure complainant’s damages stemming 
from respondent’s unjustified rejection of cars CP 38991, CP 
38997, and CP 387250, we are confronted with the problem of 
determining the value of potatoes meeting contract requirements 
at the time and place of tender, as required by the rule of damages 
previously announced. As we have said, respondent gave no in- 
structions to complainant as to the place where the shipments 
were to be billed. However, as we have also indicated, it was 
obvious that the parties contemplated a tender of the potatoes in 
the State of Massachusetts, with shipment to be no later than fhe 
last day. in March 1967. Under the circumstances, we have ex- 
amined the Federal Market News Service reports for Boston for 
April 3 and 4, 1967, which would cover the normal arrival time 
of cars shipped to that city from New Brunswick on the last of 
March 1967, to see if there are any quotations, either for Cana- 
dian seed potatoes or for seed potatoes grown in the United 
States, but there are none. Accordingly, we take the result of 
$1.50 per sack realized on the resale of the potatoes in car CP 
37745 in Northampton and conclude that it best reflects the 
market value of the Canadian seed potatoes contained in cars 
CP 38991, CP 38997, and CP 37250 at the time and place where 
the tender would have occurred under contract terms.! Multiply- 
ing the total of 1,800 sacks contained in these cars by the sum of 
$1.50 per sack, gives us a total of $2,700. Subtracting this sum, 
$2,700, from the total of the agreed contract prices of these three 
carloads, $6,450, leaves a difference of $3,750, which is a part of 
the damages incurred by complainant as the result of respond- 
ent’s breach in refusing these three cars. In addition, complain- 
ant is due, as damages, $120 expended on demurrage charges on 
these shipments during April 1967, bringing the total of com- 
plainant’s damages on these three carloads to $3,870. To this sum 
should be added the $1,350 damages incurred in connection with 
car CP 37745, for total damages to complainant on all four ship- 
ments of $5,220. Although complainant in the formal complaint 
has requested damages of $4,938, it has not limited its recovery 


1. We recognize that under the terms of the contract of December 5, 1966, the Chippewa 
variety of potato was sold for 25¢ per sack more than was the Katahdin variety. In view of 
the depressed market conditions existing at this time, however, it is doubtful that this price 
differential based on the difference in variety would have been reflected on resale. 
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to the amount thus claimed, since elsewhere in the complaint it 
asks that it “be awarded such amount of damages as... (it) 
may be entitled to receive according to the facts established.” 
Accordingly, we conclude that reparation should be awarded to 
complainant in the full sum of the damages established by the 
evidence, $5,220, with interest. See Bacon Brothers v. N. Berko- 
witz & Sons, Inc., 14 A.D. 989 (1955). 


Complainant has also asked that we include, as a part of the 
damages, the brokerage which it paid in connection with the sale 
of the four carloads of potatoes involved herein. In our opinion, 
however, this is not an expenditure for which complainant may 
claim damages. It was anticipated in the contract of December 
5, 1966, that the potatoes would be sold by complainant to re- 
spondent, through a broker, and it apparently was understood 
that complainant would pay the brokerage. The sale was made; 
complainant has had the benefit of the contract terms in measur- 
ing its damages; and it must therefore honor its obligation to 
bear the cost of brokerage. Complainant’s request for damages 
based on brokerage should therefore be denied. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,220, with interest thereon 
at the rate of 6 per cent per annum from May 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No, 11,605) 


FARMERS MARKETING SERVICE, INC. v. PERFECT Foops, INC. and/ 
or TRITZEL Foops, INC. and/or I. MELTZER & Son, INc. PACA 
Docket No 2-607. Complaint against only Perfect Foods, Inc. 
and I. Meltzer & Son, Inc., dismissed in order issued January 
19, 1968. 
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DISMISSAL—ON MOTION OF PARTIES 


(No. 11,606) 


RAMIRO B. MARTINEZ v. PIPPING PACKING Co., INc. PACA Docket 
No. 2-392. Order issued January 5, 1968. 


(No. 11,607) 


CLYDE E. SMITH v. ANGELO PIRRELLO. PACA Docket No. 2-564. 
Order issued January 26, 1968. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,608) 


WILLIAM PAUL WILSON v. PENINSULA SEAFOOD & PRODUCE Co., 
Inc. PACA Docket No. 2-494. Order issued January 8, 1968. 


(No. 11,609) 


L. G. FARMS & SONS v. GOODIE BRAND PACKING CorP. PACA 
Docket No. 2-582. Order issued January 29, 1968. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,610) 


CALIFORNIA FRUIT EXCHANGE v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-718. Reparation of $3,141 with 6 per cent in- 
terest from September 1, 1967, awarded complainant against 
respondent in order issued January 2, 1968. 


(No. 11,611) 


E. C. REINAUER & SONS, INC. v. HILL’Ss PrRopUCE, INc. PACA 
Docket No. 2-706. Reparation of $1,400 with 6 per cent in- 
terest from September 1, 1967, awarded complainant against 
respondent in order issued January 2, 1968. 
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(No, 11,612) 


EVANS PRODUCE Co. v. HILL’s Propuce, INc. PACA Docket No. 
2-707. Reparation of $1,250 with 6 per cent interest from 
June 1, 1967, awarded complainant against respondent in 
order issued January 2, 1968. 


(No. 11,613) 


JEROME KANTRO COMPANY v. C. COMELLA, INC. PACA Docket 
No, 2-712. Reparation of $2,053.52 with 6 per cent interest 
from March 1, 1967, awarded complainant against respond- 
ent in order issued January 2, 1968. 


(No. 11,614) 


OAKFIELD & ELBA GROWERS, INC. v. A. T. JOHNSON PRODUCE. 
PACA Docket No. 2-710. Reparation of $482.50 with 6 per 
cent interest from January 1, 1967, awarded complainant 
against respondent in order issued January 2, 1968. 


(No. 11,615) 


W. CHAS. HEITMULLER Co. INC. v. C. C. Bova & Co. PACA 
Docket No. 2-711. Reparation of $1,935 with 6 per cent in- 
terest from September 1, 1967, awarded complainant against 
respondent in order issued January 2, 1968. 


(No. 11,616) 


H. JACOBS POTATO Co. v. HARLOFF PRODUCE Co. PACA Docket 
No. 2-718. Reparation of $988.50 with 6 per cent interest 
from May 1, 1967, awarded complainant against respondent 
in order issued January 5, 1968. 


(No. 11,617) 


JOE PHILLIPS, INC. v. H. S. GOODWIN. PACA Docket No. 2-719. 
Reparation of $912 with 6 per cent interest from July 1, 
1967, awarded complainant against respondent in order 
issued January 5, 1968. 
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(No. 11,618) 


JOE PHILLIPS, INC. v. JOHN C. WASHINGTON PRODUCE Co. PACA 
Docket No. 2-720. Reparation of $912 with 6 per cent interest 
from July 1, 1967, awarded complainant against respondent 
in order issued January 5, 1968. 


(No. 11,619) 


T & C TOMATOES v. JOHN HEATON. PACA Docket No. 2-731. 
Reparation of $3,060.50 with 6 per cent interest from August 
1, 1967, awarded complainant against respondent in order 
issued January 16, 1968. 


(No. 11,620) 


BARNES & ATKINSON, INC. v. HILL’s PRoDUCE, INc. PACA Docket 
No. 2-784. Reparation of $1,012.50 with 6 per cent interest 
from June 1, 1967, awarded complainant against respondent 
in order issued January 16, 1968. 


(No. 11,621) 


BATTAGLIA PRODUCE SHIPPERS, INC. v. LEO BACHNER, INC. PACA 
Docket No. 2-728. Reparation of $667.56 with 6 per cent in- 
terest from May 1, 1967, awarded complainant against re- 
spondent in order issued January 18, 1968. 


(No. 11,622) 


CONNELL’S SUNRIDGE ORCHARDS, INC. v. JOHNNY BookouT. PACA 
Docket No. 2-729. Reparation of $1,672.45 with 6 per cent 
interest from October 1, 1967, awarded complainant against 
respondent in order issued January 18, 1968. 


(No. 11,623) 


RUSKIN VEGETABLE CORPORATION v. HILL’S PRODUCE, INC. PACA 
Docket No. 2-735. Reparation of $2,850 with 6 per cent in- 
terest from July 1, 1967, awarded complainant against re- 

spondent in order issued January 18, 1968. 
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(No. 11,624) 


WOLVERINE FRUIT COMPANY v. BUDDY SUTTON PRODUCE. PACA 
Docket No. 2-733. Reparation of $2,124.40 with 6 per cent 
interest from January 1, 1967, awarded complainant against 
respondent in order issued January 18, 1968. 


(No. 11,625) 


SOUTH DIXIE PRODUCE, INC. v. PAUL E. ALLEY. PACA Docket No. 
2-730. Reparation of $2,369.53 with 6 per cent interest from 
June 1, 1967, awarded complainant against respondent in 
order issued January 19, 1968. 


(No. 11,626) 


Fort PIERCE TOMATO GROWERS v. FOUR STATE PRODUCE SERVICE. 
PACA Docket No. 2-727. Reparation of $2,810.25 with 6 per 
cent interest from June 1, 1967, awarded complainant against 
respondent in order issued January 22, 1968. 


(No. 11,627) 


J. M. GARCIA PRODUCE v. NICHO’S PRODUCE. PACA Docket No. 
2-732. Reparation of $1,776.80 with 6 per cent interest from 
April 1, 1967, awarded complainant against respondent in 
order issued January 22, 1968. 


(No. 11,628) 


MERIT PACKING COMPANY v. C, C. BovA & Co. PACA Docket No. 


2-742. Reparation of $782 with 6 per cent interest from June 


1, 1967, awarded complainant against respondent in order 
issued January 22, 1968. 


(No. 11,629) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. ALBERT 
NATHANSON. PACA Docket No. 2-740. Reparation of 
$2,698.16 with 6 per cent interest from July 1, 1967, awarded 
complainant against respondent in order issued January 22, 


1968, 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,630) 


T & C TOMATOES v. JOHN HEATON. PACA Docket No. 2-731. 
Order issued January 23, 1968. 
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Agricultural Marketing Agreement Act, 1937—Cont. 
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Packers and Stockyards Act, 1921—Cont. 
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Perishable Agricultural Commodities Act, 1930—Cont. 
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Perishable Agricultural Commodities Act, 1930—Cont. 


SILENCE 


Failure to protest terms of joint account invoice 


STAY ORDER 


SUITABLE SHIPPING CONDITION 


Good delivery standards 


UNDISPUTED AMOUNT 


Order for 


* U. S. GOVERNMENT PRINTING OFFICE: 1968-301-780/8 








